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JUDICATURE SOCIETY INVITES CO-OPERATION 

The American Judicature Society is an agency for co-operation between 
all persons who are concerned with the problems of administering justice; all 
who realize the need for more effective methods and the attainment of results 
consonant with modern standards. . . . To every such person the Society 
offers opportunity for the highest form of public service. . . . The Journal 
of the Society is in the nature of an open forum; members are not asked to 
subscribe to any creed. . . . The Journal is sent free to all who are inter- 
ested, and for those who desire more than passive participation there is a vot- 
ing membership with dues of five dollars, and a sustaining membership for 
those who place a higher estimate on their responsibility. . . . More than 
all other sources the Journal affords timely, constructive material on the vari- 
ous phases of administering justice. 


Idaho Bar Act Proves Two Things Conclusively 


It is occasionally said that it is hopeless to seek self-governing powers for 
a state bar from a legislature unless an overwhelming proportion of the law- 
vers are committed to the plan. It is of course desirable that this be the case. 
In securing enactment of any law it is convenient to avoid opposition. Nobody 
can say in any given instance how much power the bar must employ to obtain 
its wishes from the legislature. Much depends upon conditions which cannot 
be forecast. Doubtless much depends upon the personality, experience and skill 
of the proponents of the measure. But there is one striking instance of the 
enactment of a bar organization statute, just as the bill was worded, by a single 
enthusiast supported by lay legislators and opposed by all the lawyer legislators. 

That was the situation in Idaho and we have long wished for an authorita- 
tive account of this unusual proceeding. Our wish is finally gratified through 
an address on the subject of bar integration history in Idaho presented by its 
recent president, Mr. Jess B. Hawley, at this year’s meeting of the Washington 
State Bar Association. In this comment it is necessary to add, owing to the 
author’s modesty, that he was the prime mover in this successful venture. 


Two things stand out strongly in this matter. First, it illustrates the value 
of educating legislators who are not lawyers. Secondly, it proves the power of 
a bar organization act to win the approval.of the bar by its operation. In a 
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small way these facts have been proved in other states, but nowhere so dramatic- 
ally as in Idaho. 





Thanks to Northwestern University School of Law 


The officers of the Judicature Society acknowledge with sincere thanks the 
assistance of the Law School of Northwestern University during the past year. 
The Society has received office space in the law school building and financial aid 


to the extent of $500, appropriated from the Julius Rosenthal Foundation for 
Legal Literature. 





Publicity for Bar Programs 


Addressing the North Dakota State Bar at its latest meeting President Kvello 


outlined an inspiring program now made possible through the substantial integra- 
tion of the profession in his state. The will to get things done was expressed 
in these persuasive words: 


If we agree on any of these suggested measures, that is only the first 
part of our duty. Unless we can bring home to the public the necessity 
for these reforms by giving it the facts in each instance and demonstrating 
the advisability of the adoption of the change, we have labored in vain. 
This is one of our most important responsibilities, next to getting together 
on a program. Every means of publicity should be taken advantage of 
including a friendly press, collective advertising and having members of 
our profession on the programs of public meetings of all kinds. We should 
be militant missionaries for these reforms for which we stand. The public 
is fair. With the facts before them and a united bar behind them they will 
do their share in a matter that is also their concern. 


This quotation might well serve as text for a long sermon. President Kvello 
is one of the bar leaders whose opinions and expressions indicate that the pro- 
fession is entering upon a new era. Too long lawyers have all but gloated over 
alleged unpopularity of their profession. They have felt so strongly entrenched 
in the governmental and economic situation that they could afford to ignore criti- 
cism. Perhaps it would be more true to say that they have not possessed the 
organic unity that would permit of affirmative replies to criticism. But as soon 
as some measure of unity and power is acquired the sense of responsibility 
awakens. The disposition then is not to waive aside popular disapproval, nor to 
attempt to disprove it, but to face it squarely and make plans for removing the 
causes for criticism and distrust. In other words, constructive ideals and pro- 
grams come to the fore. 


There is surely no more wholesome attitude than that of having a bar pro- 
gram and of seeking publicity for it. The dealer in honest goods has no better 
ally than publicity. Experience has already shown conclusively that the public 
is quick to appreciate a will on the part of a strong bar to take its part in the 
great work of government. In the field of administering justice the bar can 
take the lead and achieve universal approval. It is virtually without competition 
in its own field. The public will be prompt to recognize a constructive attitude 
and will ungrudgingly enlarge the public powers of the profession of law when 
they are consecrated to the welfare of the state. 

At the beginning of the World War we heard much about the “twilight of 
the kings.” At the present time our political parties are in the twilight zone. 
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Our system of government is well calculated to prevent responsible party govern- 
ment. In our own times power of self control has largely been taken from our 
parties. In consequence of this, sovereignty gropes for agents and works its will 
through specia] non-partisan groups. This was recognized in Mr. Elihu Root’s 
brief address to the American Bar Association a few months ago, when he said: 


Everywhere political agencies are being supplemented, receiving their 
motive power and direction from unofficial organizations, such as chambers 

of commerce, boards of trade, associations of every calling, associations of 

people of every phase of thought and feeling, forming a more constructive 

and permanent part of our system of government. 

This situation affects the bar both in creating opportunity and in conferring 
responsibility. In striving to better the administration of justice the legal pro- 
fession is free from all possibility of criticism. It cannot be accused of being 
a selfish interest, of being an intruder in state affairs, for it is a part of govern- 
ment itself. As lawyers acquire for their profession the power which is needed 
for the good of state and nation they will come to realize what they have never 
heretofore really understood, that together they constitute an arm of govern- 
ment, not abstractly, not theoretically, but in the most factual sense. 





Bar Integration in Idaho’ 
By Jess B. Hawrey+ 





In view-of the interest of the attorneys of 
Washington in an involuntary, integral state 
bar organization, it may be of interest to re- 
cite the history of the Idaho Act. 

In 1921 the lawyers of Idaho came definite- 
ly to the conclusion that the voluntary Bar 
Association had been, then was and would 
always be a shabby, even though genteel, sort 
of failure. The next move was to find another 
type of organization, and casting about they 
came across the model self-governing bar act 
reported by Judge Goodwin’s Committee to 
the American Bar Association after many 
years of study. Our bar thought the idea 
and for the most part the actual provisions 
of the model act met our requirements, and 
in 1922 the Idaho State Bar Association 
gave its legislative committee full power to 
present that act or modification of it to the 
Idaho legislature. This was done in the ses- 
sion of 1923. The lawyers of the legislature 
with few exceptions were out of sympathy 
with the act. They thought to easily and 
noiselessly kill the act by letting it die in the 
judiciary committee of the senate. The legis- 
lative committee of the bar, however, de- 
cided otherwise, and withdrew the bill from 
the judiciary committee and sought another 
committee to sponsor it. This was difficult 
until they met with the chairman of the live- 

*An address delivered at the meeting of the 
Washington State Bar Association, June 1, 1930. 

tOf the Boise bar; President of the Idaho State 
Bar. The author was the moving factor in se- 


curing enactment of the State Bar act. 
1See Vol. X, No. 4, of this Journal. 


stock committee of the senate, and he agreed 
to have his committee re-introduce the bill 
and recommend it for passage. If pressed 
for a reason for this bill coming from his 
committee, he suggested in a more or less 
jocular way that it had jurisdiction over all 
predatory animals. 

You may well imagine, with the active op- 
position of the lawyers of the senate that 
the fight on the passage of the law was most 
bitter. The chairman of the committee was 
dubbed in public debate “Chief Justice of the 
Livestock Committee.” The lawyers overdid 
the matter, however, and their sarcastic ref- 
erences of constitutional questions to him for 
opinion served to line up the laymen of the 
legislature against the lawyers. When the bill 
came up for final passage at 4 o’clock of the 
last day of the session, the laymen had been 
so bitten and smitten by the caustic comments 
of the lawyers that they were of a mind to 
punish and the best punishment seemed to 
pass the bill. This was done by a decided 
majority. Three hours later the bill went to 
the house of representatives where it was 
there skillfully guided to first place on a 
crowded calendar and passed by an over- 
whelming majority. Then to the governor, 
who signed the bill despite the objection of 
many lawyers, and it became a law, and that 
fight was over. 

_Now having gotten the law, we hardly 
knew what to do with it. Most of the at- 
torneys of the state knew nothing about it, 
and most of those who knew about it were 
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opposed to it. Many were the arguments 
against the bill and subsequently against tne 
law. Some very independent lawyers said 
they did not feel that they should be com- 
pelled to join any organization; others took 
the attitude that the practice of law was a 
private concern and an individual right and 
should not be regulated or controlled by any 
one except the individual practitioner; others 
said that it was a disgrace to license lawyers 
as though they were dogs; others felt that the 
public was against lawyers and that this law 
would be just the beginning of an attempt ot 
the public to regulate the profession and ruin 
it. Many were very indignant about the in- 
sult to the dignity of the profession which 
they professed to see in the introduction of 
the bill by the livestock committee. We noted, 
however, that those lawyers were generally 
men who made no effort whatever . hae the 
former voluntary Bar Association protect the 
dignity of the bar and preserve its standing 
with the people. 

Altogether we were in a sorry mess, but 
being right we resolved to get behind the law 
and go ahead with it as far as we could. 
Commissioners provided for by the law were 
elected and then the battle waged afresh. 


Attack Bar Act’s Validity 

An attack was made involving the constitu- 
tionality of the act. This fight soon brought 
us into the Supreme Court. That body seemed 
about as divided as the bar, for it held the 
case from December 10, 1923, to July 3, 1924, 
before deciding it and then held on the some- 
what minor point that the act did not legally 
provide an appropriation and the Commission 
was without funds. Two judges held the act 
unconstitutional on other grounds; two held 
it constitutional ; one expressed no opinion on 
the constitutionality. On rehearing there was 
somewhat of a modificatidn of the opinion 
from which we gathered that three of the 
judges thought the act constitutional. Jackson 
V. Callet, 39 Idaho 382, 228 Pac. 1068. The 
points were raised that the title was insuffi- 
cient and misleading, that a corporation was 
created by a special act and against the pro- 
vision in our constitution prohibiting special 
acts of incorporation, and that it was class 
* legislation. 

I notice that you have been talking about 
an incorporated bar. Had our Supreme Court 
regarded our organization as a corporation, 
the law would have been held unconstitutional. 
There are many features about it which re- 
semble a corporate organization but fortu- 
nately our court was not impressed that these 
features dominated the act. 

The defects in the act were largely rem- 
edied at the next session of the legislature in 
1925. Chapters 89, 90, 1925 Session Laws. 
By this time the lawyers of the state had care- 
fully analyzed the act and seriously considered 
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its effect upon the profession and most of 
them had not only reconciled themselves but 
had become warm supporters of the law. 
There were enough, however, who still held 
out and bitterly fought the act. I think the 
members generally of our profession are not 
apt to become hysterical or highly emotional 
on the presentation of a new proposition 
which has some features which might ad- 
versely affect them. They are rather inclined 
to calmly and coolly analyze a proposition 
before coming to a definite conclusion. Our 
lawyers knew that under the voluntary bar 
organization there had been no real unity. 
There was no power. The busy lawyer found 
it very easy to lose himself in his work and 
fail to take any interest in the standing of 
the bar or the performance of the profes- 
sion’s duty. The average busy lawyer had 
forgotten that the law profession owes many 
duties to the public which can be performed 
only by the men who are members of the 
profession. Very few lawyers were giving 
much attention to the bringing to date of the 
procedural machinery of justice. Due to the 
shifting of the work of the profession from 
court to office, lawyers lost much of the old 
time contact of the days when the law prac- 
tice was practically all carried on in courts. 
For these considerations, and others I have 
not touched on, the lawyers of the state felt 
that the bar act was worthy of a fair trial. 
There were individuals who feared that the 
Bar Commissioners would interfere with 
their individual rights; they might be inclined 
to meddle with their personal affairs and prac- 
tice. But the way the question of lawyers’ 
conduct worked out was quite satisfactory. 
The Bar Commissioners had many complaints 
about the manner in which individual lawyers 
were handling business. The Bar Commission 
did not broadcast any charges nor make them 
public, but meticulously investigated each 
charge, knowing that to publicly accuse a 
lawyer of misconduct was practically equiva- 
lent to his conviction in its effect. After a 
commissioner had personally investigated the 
complaint, if he felt satisfied there was a 
breach of duty on the part of the attorney, 
he would report to the Commission, and only 
after it had decided that the case required 
prosecution was any publicity given. 
Oftentimes the Bar Commission found that 
the complaint was the result of misunder- 
standing, or was something involving con- 
tractual relations quite apart from profes- 
sional conduct. Many complainants were 
convinced that the lawyer was right, at least 
had done nothing of intentional wrong, and 
the lawyers themselves found that they were 
really protected by a proper explanation and 
investigation of some questioned actions. Of 
course, we had those individualists, who, like 
robber barons of old, felt themselves above 
any law and their coming and going a matter 




















AMERICAN JUDICATURE SOCIETY 143 


of their own order, and they did not like the 
idea at all of investigation of individual con- 
duct. We discovered that probably the reason 
some of them did not like this was because 
they had not been practicing law as honest, 
fair men should. 


Decisions Affecting Disbarment 


Some complaints were founded justly and 
resulted in prosecution, and disbarment pro- 
ceedings thus came before the Supreme Court. 
A notable case was In re C. H, Edwards, 
45 Idaho 676, 266 Pac. 665. Edwards had 
been disciplined by the Commission for al- 
leged misconduct, lack of propriety and dis- 
regard of professional ethics. His attorneys 
very thoroughly raised the constitutional ob- 
jections that the procedure outlined for dis- 
ciplining attorneys denied them due process 
of law; that the act delegated legislative 
power to the Supreme Court and the Com- 
missioners and delegated to the latter judicial 
power; that the title of the act was insuffi- 
cient; that the law created a special corpora- 


_ tion; that a special court was created against 


the constitutional provisions; that the Su- 
preme Court was deprived of its jurisdiction 
and power; that the law took private funds 
and appropriated. the same to private use. 
While holding some objections valid, the 
Court in the main denied Edwards’ conten- 
tions and quite firmly established the Idaho 
Bar Act as valid and constitutional. 

Later an attack was made in the case of 
In re Dampier, 46 Idaho 195, 257 Pac. 452. 
Dampier had been convicted in the Federal 
Court of sending obscene matter through the 
mails. He was tried and his disbarment rec- 
commended by the Commission. The Supreme 
Court, however, took the view that the con- 
viction of a felony under the acts of congress 
was not sufficient cause for disbarment. That 
unless the felony involved moral turpitude 
connected with the practice of law, a convic- 
tion would not be ground for disbarment. 
That opinion ought to be read by the lawyers 
of this country, for I think that most of them 
will agree with the position of the Supreme 
Court in refusing to deny a man the right to 
practice law because he happened to commit 
a crime not involving moral turpitude imping- 
ing upon his professional conduct. The court 
took the ground that a lawyer is not required 
to be a saint; that he is not held in his pri- 
vate life to any closer responsibility for obe- 
dience to the laws of God and man than a 
preacher, a dentist, a doctor or a member of 
any other vocation; that in his private life 
he is a private citizen. He is not to be deprived 
of his right to earn a livelihood in the prac- 
tice of his profession because of the viola- 
tion of the criminal laws, even the white 
Elephant law, the sacrosanct Volstead act, 
unless his misconduct has relation to the per- 


formance of his duties as an attorney. In the 
language of Judge William E. Lee: 

“Courts owe a duty to the lawyer as well as 
to the public, and they should be just as willing 
to refuse to disbar a lawyer when his conduct 
is not sufficiently grave to justify such severe 
action as to protect the public by an order of 
disbarment where it is justified by the lawyer’s 
misconduct. While I neither attempt to con- 
done nor palliate what Dampier did, it is my 
opinion on mature reflection, that the admitted 
immorality does not render him unfit to be 
trusted with the duties and responsibilities 
of an attorney, and does not justify his 
disbarment.” 

In Idaho, therefore, gentlemen, a lawyer 
is under no obligation to pose as a model of 
propriety for the sinful men of other profes- 
sions to emulate. Hypocrisy is not a necessary 
part of the equipment to practice law, at least 
not in Idaho. We are under no obligations to 
be Pharisees except as a matter of choice. 

The Dampier decision raised quite a stir in 
the state. Many newspapers criticized the 
decision. We suddenly found out how good 
we were expected to be in our private life, 
how the public had a right to look to us as 
the models of law obedience. A newspaper 
man, a doctor, a preacher, or any one else 
could disobey the law and suffer penalties for 
so doing and still continue to carry on his 
business, but a lawyer was in quite a different 
class. Of course, the good sense of the people 
soon brought them to the realization that 
there is no more reason to deprive a lawyer 
of the right to practice law when he is not 
guilty of an offense affecting or connected 
with that practice than to deprive the man of 
any other vocation because of the violation 
of some law not connected with his business. 
Of course, those people who insist upon reg- 
ulating the conduct of the world and molding 
it close to their hearts’ desire are not recon- 
ciled to the fact that a lawyer may practice 
his profession without living a life above 
reproach. 

The Dampier case was followed by In re 
Downs, 46 Idaho 464, 268 Pac. 17. Strange 
to say this was a very similar case to the 
Dampier case, except that the records showed 
that Downs was through the mails trying to 
induce a woman to form a partnership with 
him, the woman to be used “to draw patron- 
age to a business that mere men can’t attract” 
—whatever that means. This case was sent 
back for rehearing before the Commission 
and eventually Downs was disbarred because 
his proposal was connected with his practice 
of the law. 

Again the law was questioned In re Henry, 
46 Idaho 578, 469 Pac. 416. Henry’s disbar- 
ment for misrepresenting the work he had 
done and getting money under false pretenses 
from his client was upheld and the act again 
sustained as constitutional. 
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You can see that the act has passed under 
the microscope of an adverse and bitter op- 
position. It has been analyzed, dissected, 
gouged, pinched, tasted, and bitten by the 
courts and yet has survived the fray. It 
stands now stronger than ever. The lawyers 
of the state believe in it without notable 
exception. To illustrate this point, one of 
the most bitter opponents that the law had 
will be my successor as Commissioner of the 
Western Division this year. The judiciary 
has become convinced of the wisdom of the 
law as well as its legality and are for It 
practically to a judge. The people of the 
state are getting the notion that the bar is 
awakening to its duty to see to it that the 
administration of justice is efficiently and 
fairly carried on and is brought to date as 
conditions require. They are satisfied that we 
are attempting to weed out the blacklegs ana 
the crooks from the profession. They are 
satisfied that we are honestly striving to give 
attention to the careful election of men to the 
profession, increasing educational require- 
ments and generally toning up the bar. 


Unique Power Conferred 


The press of the state of Idaho is coming 
to the notion that the bar is sincerely trying 
to perform its duty, We have had many 
favorable comments editorially upon the pur- 
pose of the act and the manner in which it is 
being administered. The legislature of the 
state of Idaho is getting the same opinion, 
and has more confidence in the legal profes- 
sion than in any period, at least during my 
life as a lawyer. The state officials, I think, 
have the same notion. To illustrate this, in 
1929 a section was added to our bar act that 
I think is without parallel in the history of 
bar organization in the United States. It is 
a definite recognition of the importance of 
the profession and its special concern with 
the administration of justice. 

This is the act: 


“The Governor, Supreme Court, or the Leg- 
islature of the State of Idaho, may request of 
the Board an investigation and study of and 
recommendations upon any matter relating to 
the courts of this state, practice and procedure 
therein, practice of the law, and the adminis- 
tration of justice in Idaho, and thereupon it 
shall be the duty of said Board to cause such 
investigation and study to be made, reported 
to an annual meeting of the Idaho State Bar, 
and after the action of said meeting thereon, 
to report the same to the officer or body mak- 
ing the request. The Board may without such 
request, cause an investigation and study upon 
the same subject matters, and after a report 
thereon to an annual meeting of the Idaho 
State Bar, report the same and the action of 
said meeting thereon to the Governor, Supreme 
Court, or Legislature of the State of Idaho.” 
(Laws 1929, Chap. 98, Sec. 4.) 

“The Idaho State Bar and its Board of 
Commissioners shall have the power and au- 
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thority to aid in the advancement of the science 
of jurisprudence and in the improvement of 
the administration of justice.” (1929 Laws, 
Chap. 98, Sec. 5 

In our 1929 meeting of the State Bar, we 
concluded that this act authorized us to ap- 
point a judicial council. We think that most 
of the trouble with the administration of 
justice lies in the fact that legislators make 
the rules by statute for the initiation, the 
conduct and the appeal of cases in law and 
equity. 

Laymen without knowledge of the problems 
or of the machinery necessary have had the 
power to provide rules for the conduct of 
litigation and the administration of justice. 
Lawyers who know those problems and know 
the machinery that should be built to handle 
legal controversies have been forced to ac- 
cept the procedure laid down by laymen. The 
public, however, has held the lawyer respon- 
sible for all the sins of omission and commis- 
sion, and often have not known that the legal 
profession was really not responsible for some 
of the cumbersome and technical require- 
ments of court procedure. We would not 
think of employing a set of lawyers to lay 
down the procedure for an appendix opera- 
tion, or saving a distressed tooth. I think 
that we can convince the people that on this 
principle the lawyers should lay down the 
procedure, and we in Idaho are working to 
that end. 


Judicial Council Created by Bar 

Last year we concluded that a Judicial 
Council should be appointed, and accordingly 
it was done. It is composed of five judges 
and five attorneys. That Judicial Council -was 
financed solely out of the meager income of 
the Idaho State Bar, but the members of the 
Judicial Council went to their work with the 
idea that membership on the Council was an 
honor. The result has been that our Judicial 
Council has made a splendid survey and sta- 
tistical study of judicial business in Idaho 
for the past ten years, has made definite re- 
commendations for change of our judicial 
system to bring about more economy and 
efficiency; it has suggested changes in crim- 
inal procedure and civil procedure to bring 
Idaho up to 1930, instead of leaving us back 
in the early seventies; it has also suggested 
the abolition of an antiquated probate court 
system. Most of the probate judges in Idaho 
are not lawyers, are not skilled in the busi- 
ness or law of administration of estates and 
the changes should be had. 

The Judicial Council will report July 11th 
to the State Bar meeting at Boise. Then the 
State Bar will act on that report and appoint 
a legislative committee to see to it that the 
legislature has properly presented to it the 
ideas of the Judicial Council. Undoubtedly 
we will attempt to have a Judicial Council 
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recognized by the state and its expenses paid 
by the state, but whether or not this is done, 
this work of love and honor will go on in 
Idaho. 


Principal Features of Bar Act 

I have talked about the history of this act 
and the litigation—now just a short resume 
of the act. It provides for the election of a 
Board of Commissioners of the Idaho State 
Bar, each one to hold office for three years 
and one to be elected each year. The state 
is divided into three divisions and the mem- 


bers of the bar of each division elect the . 


commissioner from that division. The ballot 
is secret and written. The bar organizes by 
the election of a president, vice-president and 
secretary. The secretary need not be a mem- 
ber of the board. He is paid $75.00 a month. 
I think that a large organizaton cannot be 
successfully carried on without paying some 
one to devote part of his time at least to the 
details of its business. We have found that 
our secretary has been worth a great deal 
more than he has cost. The Board is given 
the duty of recommending to the Supreme 
Court admissions to the practice of law, con- 
ducting examination of applicants, passing 
upon complaints concerning the professional 
conduct of any person admitted to practice 
law, recommending disciplinary action, sus- 
pension or disbarment and generally concern- 
ing itself with the concerns and interests of 
the profession. 

Each lawyer each year must pay a license 
fee of $5.00 into the state treasury where this 
creates a special fund which may be spent 
on order of the Bar Commissioners. There 
is no salary paid these Commissioners, but 
their expenses are in part met. The expenses 
of disciplinary proceedings can be met; these 
sometimes are very heavy. In one case over 
$1,200.00 was spent in prosecution. In most 
instances, the members of the bar were asked 
to serve on disciplinary committees, to do so 
promptly, efficiently and without charge. 

One of the important functions of the 
Commission is to suggest rules for admission 
to practice. These rules have been twice 
changed. The Supreme Court must finally 
accept and pass on them, but the Bar Com- 
mission initiates them and very little change 
has ever been made from the suggested rules: 
The Commissioner in each division must have 
an annual meeting in his division and a meet- 
ing of the entire Bar must be held once a 
year. The expenses of these meetings are 
borne out of the fund. 

I have already given to you the 1929 statute 
which further extends the power of the 
Idaho State Bar and its Commission. 


In addition to bestirring an interest in the 
profession and overcoming the lethargy of 
individuals to do things for the interest of 
the profession and to keep it on the high 


plane it deserves to hold in the esteem of the 
public, we have busied ourselves with the 
question of compensation. We felt that the 
charges made by attorneys lacked any ap- 
proach to uniformity; that they were hap- 
hazard and based on no particular system. 
We, therefore, encouraged the several county 
bar associations in Idaho to adopt minimum 
fee schedules. During the past two years, 
practically every one of them has so done, 
and now the lawyers of the state of Idaho 
have some uniformity in charges, at least in 
minimum charges. We hope this will dis- 
courage shopping; eliminate the practice of 
cutting fees to get business; result in the 
lawyers charging for advice where formerly 
they gave it free. While we haven’t reached 
the millennium at all in this matter and the 
charges of the different bar associations are 
not the same, still a very decided step has 
been taken toward improving the business 
end of the profession. 


Curbing Unlawful Practice 

Along this line, we took another rather 
radical step. Trust companies, banks, real 
estate dealers and others have more and 
more gone into conveyancing, including not 
only the drawing of deeds, but of intricate 
real property contracts and options, the mak- 
ing of wills and trust instruments, some of 
which required skill that very few attorneys 
possess. They have even drawn articles of 
incorporation. This branch of the practice of 
law was encroached on by laymen to such 
an extent that in many instances office prac- 
tice, particularly in the smaller towns, was 
practically ruined. The public is entitled to 
competent service and advice and to have 
this requires men of education, experience and 
training. The laymen who undertake this type 
of law practice are not required to pass any 
type of examination as a condition precedent 
to drawing of the most intricate documents; 
they are not required to have any particular 
qualifications; they are not regulated or su- 
pervised. The results oftheir efforts take 
much of the time of courts to correct. Lack- 
ing foundation knowledge of the law of prop- 
erty, contracts and conveyancing, many in- 
struments that they draw are framed on mis- 
conception. It probably inures to the financial 
advantages of the legal profession that laymen 
do take on this work because their mistakes 
make law suits. 

The lawyers are entitled to this field of 
law practice. Litigation is not sufficient in 
amount or volume. The lawyer has fitted 
himself, not only for the actual drawing of 
instruments, but has a background of knowl- 
edge which is required in order that one may 
know what type of instrument to draw, what 
covenants, guarantees, and warranties are 
necessary to express the true meaning of the 
parties. He is an expert fitted by education, 
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training and experience to render the service. 
It is time that we stopped this encroachment. 
It has gone too far already. In fact, it has 
gone so far in many sections of the country 
that laymen have usurped the work of con- 
veyancing and probate work to the exclusion 
of the legal fraternity. We are seeing trust 
officers, bankers, real estate dealers, and ac- 
countants getting and trying to do the work 
which lawyers should do in the fields of con- 
veyancing, creation of trust estates, probate 
work, income and inheritance tax work and 
corporation organization. One of the worst 
features is that these laymen often employ 
lawyers to assist them in this work. It isn’t the 
man of little reputation or practice to whom 
the large organizations entrust their law prac- 
tice, but they get the assistance of some of the 
leading attorneys. It is to be expected, there- 
fore, that when the lawyers start out to drive 
the invaders from these fields of practice 
they will not have the support of these men 
who are acting as attorneys for the invaders. 


You will find, as we found in Idaho, that 
the banks and trust companies enlist the sup- 
port not only of their own attorneys, but of 
those who hope to be their attorneys in trying 
to retain the control of the law practice that 
they have wrongfully gained. If you start 
that fight in Washington, look closely to the 
leadership in your cities and towns. I believe 
that you should refuse to follow or acknowl- 
edge those men, no matter how learned or 
skilled they may be, who are assisting laymen 
to invade the field of practice that legitimately 
belongs to the profession. If you think the 
task is gbing to be easy, don’t start it. It 
will take backbone, courage and zeal to win, 
but if you don’t make the fight and if you 
don’t win it, the practice of law in Washington 
must and will gradually be confined to appear- 
ance in the courts. 


In 1929 we secured the passage of a law 
in Idaho making it contempt of the Supreme 
and District Courts for any one to practice 
without adiaission and without paying the 
annual license fee required by the bar act. 
Chapter 63, 1929 Session Laws. It is ques- 
tionable whether it was necessary for the 
legislature to confer that authority upon the 
courts. Many of us hold the belief that the 
courts have the inherent power to regulate 
the practice of law and the legislatures have. 
nothing to say about it. In this connection, 
however, it must be admitted that a great 
many courts have held that it is within the 
police power given to legislatures to regulate 
the practice of law outside of the courts. I 
wonder if many of the courts that have so 
held have not done so because of fear of the 
legislature: Possibly all of the time-servers 
are not off the bench. Some of our judges 
may be afraid to assert the equality of the 
judicial department and like some of our timid 


brethren in the profession allow encroach- 
ment without courage to fight against it. 


Office Practice Protected by Decision 


In Idaho we found a flagrant case of vio- 
lation and seized it as the means of testing 
whether the practice of law was confined to 
the courts or extended to office practice. We 
instituted contempt proceedings against the 
Eastern Idaho Loan & Trust Company and 
its President, W. L. Shattuck. They were 
holding themselves out as experts and spe- 


_ Cialists in conveyancing and preparation of 


trust instruments, drawing wills, contracts, 
articles of incorporation, in fact doing any 
type of law work that came before them, 
excepting the practice of law in the courts. 
The corporation had a high standing in Idaho 
Falls; its officers were men of importance and 
standing. We, therefore, picked on no un- 
important or weak concern to test out the 
law. The defendants secured able and com- 
petent counsel and bitterly fought the conten- 
tions which we made that what they did was 
the practice of law and constituted contempt. 
It was a surprise to me to learn that several 
of the prominent local attorneys sided with 
the defendants and gave them moral support; 
in fact made affidavits to the effect that in 
their judgment the defendants were not prac- 
ticing law. However, the Supreme Court of 
our state held against the defendants. This 
quotation is of interest from the opinion of 
the court: 


“At this stage of our legislation, there can 
be no question that the statute is consciously 
levelled at the unadmitted and unlicensed prac- 
titioner functioning either within or without 
the courts. Defendants contend that their 
specially advertised activities do and did not 
constitute practicing law; that they but do 
and did what hordes of reputable insurance 
men realtors and bankers have been doing for 
years, and what chapter 192, section 5 of the 
session laws of 1929 authorizes them to do. 
Such work as the mere clerical filling out of 
skeleton blanks or drawing instruments of 
generally recognized and stereotyped form 
effectuating the conveyance or encumbrance of 
property, such as a simple deed or mortgage 
not involving the determination of the legal 
effect of special facts and conditions, is gen- 
erally regarded as the legitimate right of any 
layman. It involved nothing more or less than 
the clerical operations of the now almost ob- 
solete scrivener. But, where an instrument is 
to be shaped from a mass of facts and condi- 
tions, the legal effect of which must be carefully 
determined by a mind trained in the existing 
laws in order to insure a specific result and 
guard against others, more than the knowledge 
of the layman is required; and a charge for 
such service brings it definitely within the term 
‘practice of the law’.” 


The Supreme Court felt that the parties had 
not been guilty of flagrant or willful disre- 
gard of the court and, therefore, punished 
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them by an admonishment. While this was a 
rather weak ending, still the main point was 
that the Supreme Court had held with the 
Bar Commission and the Bar of the State of 
Idaho that the practice of law included office 
practice. To show you to what lengths this 
evil has proceeded, let me suggest that this 
Trust Company circulated a pamphlet which 
was the answer to questions relating to dis- 
position of property by will or trust, and as 
4 foreword for that pamphlet the Company 
said: 


“We make a business of advising in all such 
matters and are specialists in drawing trust 
agreements, declarations of trust and wills. We 
make no charge for consultation. Come and 
see us if interested.” 


Some of the statements made in the pam- 
phlet were absurd and ridiculous and were 
misstatements of the law, but nevertheless 
this corporation by reason of its wealth and 
the importance of its individuals was doing 
quite a law business in and around Idaho 
Falls. 

I do not know whether you gentlemen in 
Washington have made an attempt to protect 
your rights. I hope if you do, you will be 
as successful as we were at least, but if you 
are not successful and your courts should 
finally hold that the practice of law is con- 
fined to court work, it seems to me the bar 
then owes the duty to the public to insist 
that the men who take your places as lawyers 
in office practice should have the training 
and knowledge requisite to properly serve 
the public. If the trust companies must prac- 
tice law, if the real estate dealers, the bankers 
and the expert accountants also must engage 
in the practice, let us see that before they 
do so that some type of board shall examine 
them as to their knowledge and ability to 
draw.instruments and give advice. The public 
has a right to this protection. 


Educate Public Through Press 


If the public gets the knowledge that it 
should have, it will abhor the practice of 
trust companies advertising for and inviting 
the business of widows and orphans, boasting 
how carefully they look after estates and 
trusts, but taking good care that they draw the 
very instrument which gives to them the 
power over the trust estate. The very state- 
ment of the proposition discloses that the 
trust company, while acting in,a fiduciary 
capacity, is itself setting) forth the terms 
under which it is to so act. Who represents 
the widow and the orphan under these cir- 
cumstances? It is much like a supposedly 
friendly poker game in which the hosts dwell 
upon the friendliness of the game, but play 
their cards close to their stomachs. 

In this connection it is important to explain 
to the press the aims of the profession and 
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particularly the abolishment of the abuse of 
the practice of law. I doubt that we can 
get the public ear, for we don’t understand 
the public as do the newspaper men. Each 
morning and each evening they are serving 
out information to their subscribers; they 
know what the subscribers want to know. 
The people aren’t going to listen to the long- 
winded discussions such as we are prone to 
give. You know you can’t get a man who 
immediately rushes to the funnieg in the 
paper as the principal thing to be read to 
get very much interested in problems such as 
we want to present, but the newspaper knows 
how to get the attention of such people. 
Therefore, I urge the men to realize that the 
newspaper profession should be enlisted in 
our cause. I have enough confidence and 
faith in the honor and integrity of that pro- 
fession to believe that when they are satisfied 
that we are sincere and have a real problem 
to present that they will do their great and 
sacred duty and pass the information to the 
public. 


Lawyers’ Obligation to Statesmanship 


The legal profession can drift as it has 
drifted in many places and go down in public 
estimation as it has, or it can assume leader- 
ship and put the profession on the plane that 
it deserves. We must realize that the prac- 
tice of law is a privilege and for the privilege 
we owe a sacred duty to the people. That 
duty can’t be accomplished by merely building 
up a lucrative law-practice. It can be accom- 
plished by giving some part of our thought 
and attention to correcting defects in admin- 
istration of law, by suggesting changes in 
law, by taking some leading part in all of 
those public activities or public movements 
which look toward the changing of our form 
of government. I believe that the people of 
this country will seek our leadership provided 
they are satisfied that we are honestly trying 
to perform a professional duty and not sel- 
fishly looking for profit or benefit to ourselves. 
We are trained in analyzing law propositions. 
We are trained in knowledge of the law and 
the statutes. It follows, therefore, that we 
can be of the greatest of value to the public 
in giving to it our opinions, our analysis of 
such proposed changes. 

I am satisfied that if the profession had 
properly concerned itself with its duty in this 
regard, we would not so hastily have amended 
the constitution for the eighteenth time. I 
have no doubt that had the amendment been 
given the attention by the legal profession that 
it deserved and that it was the duty of that 
profession to give it that the arguments pro 
and con would have been fairly and fully 
presented, and this country would not today 
be burdened with the problem of enforcing 
an unenforceable law. That amendment was 
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high in purpose and the saloon evil which 
it aimed at and destroyed required drastic 
measures, but the enforcement of prohibition 
has brought a train of evils scarcely less for- 
midable and baneful than the great evil which 
the amendment abolished. The effort to en- 
force has been sincere and honest in many 
quarters. ‘ The federal judges have labored to 
enforce the act and in so doing probably have 
caused quite a revulsion of feeling against 
it due to the cruel punishments that have been 
meted out to offenders of the liquor law. 
Many times those who have violated the liquor 
law have been punished more severely than 
motor car thieves, violators of the white slave 
act, or men guilty of offenses unquestionably 
involving moral turpitude. It is not for me 
to criticize the federal courts for their zeal. 
They were and are undoubtedly actuated by 
the highest motives in attempting to enforce 
the law. Their efforts have made it very clear 
that the American people cannot be black- 
jacked or scared into respecting, much less 
obeying, a law as a fair and good law when 
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as a matter of fact they believe it is not. 
I think the American people have genius and 
ability enough to hold. fast to all the ground 
they have gained by abolition of the saloon 
and at the same time rid ourselves of the 
intolerable situation brought about by the en- 
forcement of the liquor law. It seems to me 
that the legal profession owes it to the coun- 
try to help in finding a solution. There are 
other great problems that the lawyers are 
peculiarly fitted to analyze and help solve, but 
this is the pressing one of the day and we 
should give our attention to it. It makes no 
difference whether you are for or against the 
eighteenth amendment. The point is that the 
conditions which exist present so vitally im- 
portant, controversial and pressing problems 
that it is our duty to help solve, whether we 
approach it from the angle of approval or 
disapproval of the law. 

The legal profession must bestir itself to 
take the place which the people of this country 
are willing for it to occupy. 





Results of Los Angeles Judicial Election 


By Lawrence L. LARRABEE 


[The lawyers of Los Angeles County have been more successful in 
several previous judicial elections than in that of 1930. The following 
account of moderate success and the extraordinary form of opposition 
to the election of the bar’s choice among the candidates—a thing that 
could not happen in any other country, and fortunately not in all parts of 


this country—deserves attention. 


It illustrates one of the ineradicable 


defects of voting in populous districts, the inability of a large portion of 
the electorate to appreciate the nature and the importance of the judicial 
office. But it is submitted that the consistent and patriotic efforts of the 
bar must in the long run prevail over the influence of irresponsible per- 
sons who possess nothing more than power to sway the so-called minds of 


fools. Editor.] - 


Eleven places on the Los Angeles County 


Superior Court bench were filled in the 1930. 


election. The eleven incumbent judges were 
candidates to succeed themselves. In addi- 
tion there were twenty-eight non-incumbent 
candidates. 

As customary, the Los Angeles Bar Asso- 
ciation took the vote of its members for the 
purpose of determining their collective opin- 
ion as to which of the candidates for the re- 
spective offices was the best qualified. For 
the first time, the association had arranged 
for all the other local city bar associations in 
Los Angeles County to participate in this 
balloting, to the end that the expression ob- 
tained might reflect the opinion of the organ- 
ized profession throughout the county. The 
balloting was handled through the offices of 
the Los Angeles County Bar Association, un- 
der the supervision of a committee composed 


of the presidents of the twelve associations 
participating. 

The vote resulted in the overwhelming en- 
dorsement of nice of the incumbents. As to 
one office no candidate received the percent- 
age of votes required for endorsement; and 
as to one office a non-incumbent candidate 
received the endorsement. 

Four of the incumbents, endorsed by the 
bar, were elected at the primaries; the non- 
incumbent candidate endorsed by the associ- 
ations was eliminated in the primaries and five 
endorsed incumbent candidates were voted 
upon in the final election. Of these five, three 
were elected and two defeated. Thus, out of 
the ten candidates endorsed by the bar, seven 
were finally elected. 

If the figures alone are considered, the 
result indicates moderate success. But viewed 
against the background of the conditions con- 
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fronting the associations throughout the cam- 
paign the final result is seen as an encourag- 
ing achievement. 


A brief reference to one of those conditions, 
entirely unique in the experience of the Los 
Angeles Bar Association, which was un- 
doubtedly more effective than any other ob- 
stacle to complete success, may be of interest 
here. 


Several months before the Los Angeles Bar 
Association took its membership ballot on the 
qualifications of candidates, it was constrained 
to cite a politician-preacher of Los Angeles, 
for contempt of the Los Angeles Superior 
Court. This preacher maintains a _ radio 
broadcasting plant in the city through which, 
for a period of some years, he has made a 
practice of broadcasting statements of a scan- 
dalous and derogatory character concerning 
some of the most prominent persons and in- 
stitutions of Southern California. He was 
usually careful to keep just within the law 
in his remarks but on one occasion he deliv- 
ered himself of a diatribe against certain su- 
perior court judges in connection with their 
handling of cases then pending before them. 
The offense was so flagrant a threat against 
the orderly administration of justice, that the 
legal profession could not overlook it. 


As a result of the citation the preacher was 
found guilty and punished. Following this 
episode he began a program of broadcasting 
falsehoods and deliberate misrepresentations 
of the Bar Association, its motives in endors- 
ing judicial candidates, and untruthful scur- 
rilous matter concerning the management of 
the Association. From that time on he missed 
no opportunity to nullify every effort at civic 
betterment attempted by the Association. 

Shortly before the vote in question was 
taken, the Association again had him cited for 
contempt of a flagrant nature, as a result of 
which he was found guilty, sentenced to twen- 
ty days in jail, and fined a substantial amount. 
When he got out of jail he worked his radio 
overtime urging: his hearers to oppose the 
election of any candidate endorsed by the Los 
Angeles Bar Association, regardless of who 
or what the candidate might be, and irrespec- 
tive of the comparative qualifications of the 
candidate. 


Candidates in a Panic 


The number of people believing in this 
man’s sincerity was sufficiently great to con- 
stitute them an influential factor in the elec- 
tion. Because of his reiterated appeal to 
vote against any candidate endorsed by the 
associations, some of our superior court judges 
frankly asked the governing body of the Los 
Angeles Bar Association not to give publicity 
to the Associations’ endorsement of their can- 
didacies. In some instances non-incumbent 
candidates made public announcement in the 


newspapers that they would not accept or rec- 
ognize the endorsement of the bar associations 
even if it were accorded them in the plebis- 
cite. 


Pointing out that the associations’ endorse- 
ments were not for the benefit of any candi- 
date but were made and published for the 
benefit and advice of the voting public, the 
associations proceeded with their balloting 
and the publication of the results; made their 
endorsements; and conducted the best cam- 
paign they could under the circumstances to 
secure the election of their endorsed candi- 
dates. 


Unfortunately the repudiation by some of 
the endorsed candidates, of the endorsement 
of the bar, caused such disaffection among 
the members of the profession that large 
numbers of them who have contributed to 
the support of previous campaigns refused to 
contribute on the ground that they would give 
no assistance toward the election of candidates 
who had repudiated the support of their pro- 
fession. This necessarily resulted in a great- 
ly under-financed campaign, and the general 
business depression added to the difficulty of 
raising adequate funds. 


Particularly bitter fights were waged by the 
unendorsed candidates against the endorsed 
incumbents. Some of these contests were 
heavily financed by the supporters of the un- 
endorsed candidates. The associations’ forces 
were greatly “outnumbered,” at every point on 
the battlefront. 

Therefore, to have survived the final elec- 
tion with seven of its endorsed candidates 
successful out of ten endorsed, leaves those 
in charge of the campaign with some grati- 
fication over the result. 

The campaign in Los Angeles County will 
undoubtedly provide the inspiration for new 
suggestions and observations in the forthcom- 
ing report of the Committee on Judicial Se- 
lection of the American Bar Association. 
Some of the facts related give emphasis in 
new form to the importance of the functions 
of that committee. 

The following details may be o1 interest: 

Letters and postal cards mailed to clients 
and friends of Association members, 154,376. 

Tickets distributed giving list of endorsed 
candidates, 511,000. 

Number of newspapers in which advertise- 
ments of the endorsed list were published, 98. 

Total cost of primary campaign, $7,511.39. 

Total cost of final election campaign, 
$4,512.60. , 

Total number of plebiscite ballots mailed to 
members of the twelve associations, approxi- 
mately, 2,750. 

Total valid ballots counted, approximately, 
2,050. 











Success of Cleveland Bar in Election 


Nine Out of Ten Endorsed Candidates Elected From Field of Nearly Two 
Score—Voters’ Confidence in Bar Leadership 
Further Strengthened 


The Ohio legislature, in April, 1929, pro- 
vided for three additional judges of the Court 
of Common Pleas of Cuyahoga County (in 
which county Cleveland is situated), to be 
elected in 1930, thus increasing the number 
of Common Pleas Judges of the county to 
fifteen. In addition, five judges were to be 
elected at the November, 1930, election, to 
fill expiring terms. There were thus eight 
Common Pleas judges to be elected. (Under 
the Ohio Constitution there must be at least 
one Common Pleas judge in each county, and 
in counties in which additional judgeships 
have been created, the term of office of the 
original judge of the county is usually known 
as “the constitutional term”, and candidates 
for that term are voted for separately from 
candidates for other terms.) 

There were also to be elected two judges 
of the Court of Appeals for the Eighth Court 
of Appeals District of Ohio, which consists 
of Cuyahoga County, one to fill an expiring 
term, and one to fill a vacancy created by the 
death, in September, 1930, of the Hon. John 
J. Sullivan. 

There were thus to be elected by the voters 
of Cuyahoga County at the November, 1930, 
election, two Court of Appeals judges, the 
candidates for each term to be voted on 
separately, one Common Pleas Judge for the 
constitutional term, the candidates for that 
term to be voted on separately, and seven 
other Common Pleas judges, the candidates 
for which judgeships were, under the Ohio 
laws, listed together on the ballot, the seven 
candidates receiving the greatest number of 
votes to be elected. 

Candidates for judgeships, in Ohio, may be 
nominated at party primaries, or by petition, 
without party designation, but, however nom- 
inated, run, without party designation, on a 
non-partisan ballot. 

Anticipating this situation, The Cleveland 
Bar Association, in the latter. part of 1929, 
created a standing committee known as “The 
Committee on Judicial Candidates and Cam- 
paigns”, (usually called “the Judicial Cam- 
paign Committee”), to consist of not less 
than thirty members, appointed annually by 
the president, with the advice and approval of 
the Executive Committee. The duties and 
powers of the Judicial Campaign Committee 
were, among other things, to keep itself con- 
stantly informed of prospective candidates 
for city and county judgeships, to induce qual- 


ified lawyers to become candidates for judicial 
office, to recommend to The Cleveland Bar 
Association lists of qualified candidates, pre- 
paratory to a poll of the association to deter- 
mine which candidates should be endorsed by 
the association, and to have complete charge 
of the raising of the money and campaigns 
for the election of endorsed candidates. 

The committee so appointed represented a 
virtual cross-section of the Cuyahoga County 
bar, including in its membership nationally 
known lawyers such as Newton D. Baker 
and James R. Garfield, members of large and 
well-known law firms, members of small firms 
and lawyers practising alone, trial lawyers 
and office practitioners, and representatives 
of various racial groups included in the mem- 
bership of the bar. Its chairman was A. V. 
Cannon, Chairman of the Committee on Judi- 
cial Selection of the American Bar Associa- 
tion Conference of Bar Association Delegates. 


Conduct of Candidates Outlined 


The Judicial Campaign Committee, at a 
meeting held July 30, 1930, adopted the fol- 
lowing resolutions: 


“First, Resolved that the existence of com- 
mitteeg and the solicitation or receipt of funds 
for or on behalf of individual candidates for 
judicial office are strongly disapproved. The 
spirit as well as the letter should be observed. 
As a condition to haying the name of any 
candidate submitted to a referendum vote of 
the Cleveland Bar Association, such candidate 
must be given a pledge that such practice will 
not be permitted. Violation of the pledge in 
any respect by any candidate will automatically 
withdraw from such candidate all support of 
The Cleveland Bar Association. 

Second, Be it Further Resolved that the 
appearance or the making of speeches before 
indiscriminate mectings is inconsistent with 
the dignity of one standing for judicial office. 
It would seem, that the determination of what 
character of meeting should be attended or 
addressed should be left to the judgment of 
any person fit to hold such office if elected. 
However, the Committee reserves the right 
to withdraw, with the approval of the Execu- 
tive Committee of the Cleveland Bar, any and 
every support of such Association from any 
candidate whose appearance or speeches are 
deemed improper by said Committees.” 


The committee began its active operations 
by requesting each prospective candidate for 
a judgeship to fill out a questionnaire con- 
taining substantially the following biographical 
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information: age, office and residence ad- 
dresses, educational qualifications, date of ad- 
mission to the Bar, and public offices, if 
any, held, with dates. Of four candidates, 
for the two Court of Appeals vacancies 
three submitted the requested information, 
the other neither submitting information, 
nor requesting that his name be submitted in 
the association’s referendum. Of thirty-six 
prospective candidates for the eight Common 
Pleas judgeships, seven declined to have their 
names submitted to the referendum of The 
Cleveland Bar Association, but biographical 
data concerning them was obtained, and fur- 
nished to the members of the association by 
the committee. 

Early in September the committee prepared, 
and sent to the 1958 members of the associa- 
tion, a questionnaire providing spaces for 
the giving, by the making of a check mark, 
of a “Yes” or “No” answer to the following 
questions regarding those of the candidates 
who had previously held judicial office: 


Have you appeared in his court? 
Does he open court promptly? 
Is he diligent in the dispatch of business? 
Is he patient and courteous? 
Is he attentive and fair minded? 
Does he possess legal ability? 
Do you have confidence in his judicial 
integrity? 
8. Do you regard him as an able judge? 
As to those candidates who had not held 
judicial office, the questions were the follow- 
ing: 
1. Have you had personal contact with him 
professionally or socially? 
Does he possess legal ability? 
Has he a judicial temperament? 
Has he had experience in the trial of 
lawsuits? 
Is his reputation, at the Bar good? 
Has he the capacity and integrity to be 
a good judge? 


NAWS ON 


Aw RAN 


Answers to these questionnaires were re- 
ceived from 1,150 members of the association, 
and, in addition, there were received from 
about one hundred members of the associa- 
tion, letters or other written comment of 
greater or lesser extent in regard to one or 
more candidates. 

The answers to the questionnaires were 
then tabulated by a nationally-known firm of 
public accountants, and the results of this 
tabulation, together with the letters or other 
comments referred to, were then considered at 
a meeting of the Judicial Campaign Commit- 
tee. At this meeting, twenty-six members of 
the committee were present, and substantially 
a day and a night of continuous discussion 
were devoted to the consideration of the ques- 
tionnaires and comments, and upon them as a 
basis, the committee made to the association 
certain recommendations, these recommenda- 
tions expressing, not the judgment of the 
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members of the committee as such, but the 
consolidated judgment of the members of the 
association, as evidenced by their answers to 
the questionnaires, and other written com- 
ments. 

The nature of the recommendations may be 
indicated by quotations from some of them, 
as for example, the following: 


“Other candidates are better qualified with 
regard to their capacity to fill the office of 
Common Pleas judge.” 

“He has a good reputation, but does not 
possess sufficient experiénce in the trial of 
lawsuits, nor the judicial temperament and 
capacity for the position of Common Pleas 
judge to warrant his recommendation.” 

“Possesses legal ability, judicial tempera- 
ment, experience in the trial of lawsuits, and a 
good reputation. It is believed he would make 
a capable judge.” 

“Diligent, courteous, patient, attentive, fair- 
minded. He possesses legal ability, has the 
confidence of the Bar in his judicial integrity, 
and is regarded as an able judge.” 


From the biographical data submittted by 
the candidates, or otherwise obtained, and the 
answers to the questionnaires, and other com- 
ments, received from members of the associa- 
tion, and the committee’s recommendations, 
arrived at as above stated, the committee 
assembled a 26-page printed report, which was 
then mailed to the members of the association, 
together with a ballot containing the names 
of all the prospective candidates who were 
willing to have their names submitted in 
the association’s referendum, and the mem- 
bers of the association then balloted on 
these candidates. It will be observed that 
the ballot was not simply upon the candidates 
recommended by the committee, but on all 
prospective candidates who were willing to 
have their names submitted. As a result of 
this referendum, the Bar endorsed each of the 
two candidates for Court of Appeals judge- 
ships who had been recommended by the com- 
mittee, and refused to endorse the two who 
had not been recommended by the committee. 

(It is noteworthy, in this respect, that one 
of the candidates for the office of judge of 
the Court of Appeals, to fill the vacancy 
caused by the death of the Hon. John J. Sulli- 
van, was a prominent lawyer whom the gov- 
ernor had appointed to fill the vacancy. As 
stated, he was not recommended by the com- 
mittee as a result of its tabulation of the 
questionnaires submitted by members of the 
association, and was not endorsed in the Bar 
Association referendum. He, nevertheless, 
was a candidate at the election, but was de- 
cisively defeated by the candidate endorsed 
by the association. ) 

For the constitutional term of the Common 
Pleas Court, the committee made no recom- 
mendation as among the three candidates, but 
the candidate endorsed upon the referendum 
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was elected. For the remaining seven Com- 
mon Pleas judgeships, there were thirty-three 
prospective candidates; 13 of these were 
recommended by the committee as qualified, 
and the seven endorsed on the referendum 
vote were all among these 13; all but one of 
the seven was elected at the election. 

In this connection, it may be noted that one 
of the candidates for the constitutional term 
of the Common Pleas Court, who was not 
endorsed on the referendum, nevertheless ran 
at the election and was defeated, and that, 
in addition to the seven endorsed candidates 
for the other Common Pleas judgeships, 
twenty-one other candidates ran at the elec- 
tion,: including those who, as above stated, 
had refused to have their names submitted 
to the Bar Association referendum, and 
that only one of these candidates was suc- 
cessful, while six of the seven endorsed 
candidates were successful. Among the can- 
didates thus defeated were one sitting judge 
of the Common Pleas Court, who had been a 
Municipal or Common Pleas judge for ap- 
proximately fifteen years, and three judges 
of the Cleveland Municipal Court. 

The net result of the efforts of the Judicial 
Campaign Committee, therefore, was the elec- 
tion of nine out of ten of the endorsed can- 
didates for Court of Appeals and Common 
Pleas judgeships. 

There was also elected a judge of the In- 
solvency Court of Cuyahoga County, a special 
court existing only in this county. For this 
judgeship there was no contest, either in the 
Bar Association referendum or in the election 
proper, but the sitting judge was recom- 
mended by the Judicial Campaign Committee, 
for reelection. 

Among the candidates elected, there were 
one sitting Common Pleas judge, who was 
elected to a vacancy on the Court of Appeals 
bench, and four judges of the Municipal Court 
of Cleveland, (including the Chief Justice of 
that court), who were elected to Common 
Pleas judgeships, with the result that there 
were thus created five additional vacancies, 
one in the Common Pleas Court and four in 
the Municipal Court (and, as subsequently 
developed a fifth vacancy in the Municipal 
Court, resulting from the promotion by the 
Governor, to the Chief Justiceship, of one 
of the other sitting judges of that court). 

Under the Ohio constitution, the power of 
appointing to these vacancies is vested in the 

vernor alone. The Common Pleas vacancy 
arose almost immediately after the election, 
because of the necessary resignation of the 
Common Pleas judge to enter’ immediately 
upon the vacant Court of Appeals judgeship 
created by the death of Judge Sullivan. The 
vacancies in the Municipal Court judgeships 
did not necessarily arise before January 1, 
1931, at which time the Common Pleas terms, 
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to which the sitting Municipal Court judges 
were elected, began, but, in fact, the four 
Municipal judges in question actually resigned 
before the end of December, 1930, thus cre- 
ating vacancies to be filled by the outgoing 
Republican Governor of Ohio, who has been 
defeated, by a Democrat, for reelection. 

This situation was entirely different from 
that which confronted the Bar Association 
with regard to the judges to be elected at the 
November election. The Governor was not, 
of course, required to consult, or consider 
the wishes of, any person or group of persons, 
official or otherwise, but the Executive Com- 
mittee of the Bar Association and the Judicial 
Campaign Committee, supported to a great 
extent by the press of Cleveland, most of 
which had ably and effectively supported the 
Bar Association indorsees for the elective 
judgeships, deemed it to be the duty of the 
Bar Association to make recommendations to 
the Governor as to the filling of the vacancies, 
because it was obvious that, to a great extent, 
the value of the effective campaign of the 
Bar Association for its endorsed candidates at 
the election, would be offset and nullified if 
appointments to the vacancies directly result- 
ing from that election were to be made upon 
purely political grounds. 


Bar Advises Governor 

The Executive Committee ofi the Bar Asso- 
ciation, therefore, instructed the Judicial 
Campaign Committee to proceed along lines 
similar to those which it had followed before 
the election. Because, however, of the short 
time available it was necessary to compress 
the procedure, and the Committee, accord- 
ingly, requested all aspirants to appointment, 
and even those in a merely receptive attitude, 
to submit to the Committee biographical data 
similar to that referred to in the case of 
candidates for elective judgeships, and this 
data was assembled into a printed report sim- 
ilar to that used in the first case, and mailed, 
with a questionnaire, to each member of the 
Cleveland Bar Association. The questions 
contained in this questionnaire were similar 
to those contained in the previous question- 
naire, but in regard to candidates for appoint- 
ment to the vacancies on the Municipal Court 
bench, contained the following additional 
questions: 


8. “Do you have confidence that he would 
fairly and impartially administer justice 
in the Police Court? 

9. Does he possess the executive ability 
to act as Chief Justice of this Court? 

10. Do you. recommend him for appoint- 

ment as a judge of the Municipal 

Court?”, 

and in regard to prospective candidates for 

appointment to the vacancies on the Common 

Pleas bench contained this additional ques- 

tion: 
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8. “Do you recommend him as a Judge 
of the Common Pleas Court?” 


The same procedure as to tabulation of 
answers to questionnaires, and consideration 
thereof by the Judicial Campaign Committee, 
was followed, as in the previous case, but 
because of lack of time no referendum ballot 
was submitted to the members of the associa- 
tion. It will be observed, however, that the 
last additional question on this second ques- 
tionnaire virtually amounted to such a refer- 
endum vote, because it directly called for 
recommendation or refusal to recommend. 

As a result of consideration of these ques- 
tionnaires, the Judicial Campaign Committee 
recommended to the Executive Committee, 
and the Executive Committee to the Gov- 
ernor, four persons who were considered 
qualified for appointment to the vacant Com- 
mon Pleas judgeship. These were listed in 
the order in which they were preferred. 

For the vacancy in the Chief Justiceship of 
the Municipal Court, three recommendations, 
listed alphabetically, were made, and for the 
three vacancies (ultimately, as above stated, 
four) on the Municipal bench, twelve per- 
sons, listed alphabetically, were recommended. 
These recommendations were made, it may be 
noted, out of sixteen names submitted to the 
members of the Bar Association for the Com- 
mon Pleas vacancies, two specifically for the 
vacancy in the Chief Justiceship in the Muni- 
cipal Court, wand sixty-seven for the other 
Municipal judgeships (although, as will have 
been observed, these sixty-seven were also 
considered as to their qualifications for the 
Chief Justiceship). 

These recommendations were made to the 
Governor about November 23d, and the 
method by which they were arrived at, and 
detailed information about the result of the 
questionnaires, were communicated to the 
Governor by a special committee appointed by 
the Executive Committee of the Bar Associa- 
tion. 

The Governor withheld his decisions for 
approximately a month, but on December 23d 
announced his appointments to the Common 
Pleas vacancy, to the Chief Justiceship of 
the Municipal Court, and to two of the other 
Municipal Court vacancies, and two days 
later announced appointments to the two 
remaining vacancies, one of which, as above 
stated, resulted. from the promotion to the 
Chief Justiceship of the Municipal Court of 
one of the sitting judges. 

The Governor failed to follow the recom- 
mendation of the Bar Association in regard 
to the Common Pleas vacancy, but the ap- 
pointee to the Chief Justiceship, and three of 
the appointees to the other Municipal judge- 
ships, were among those recommended by the 
Bar Association, so that the net result of the 
activities of the association in this respect is 
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that out of six vacancies the Governor ac- 
cepted the recommendations of the Bar Asso- 
ciation in four instances. 


It should further be stated that the Judicial 
Campaign Committee created a special sub- 
committee which took charge of the raising 
of funds for, and the management of, the 
campaign for the election of the Bar As- 
sociation’s endorsees, and that the entire 
campaign for such endorsees, aside from per- 
sonal appearance of candidates at non-parti- 
san meetings, and radio talks by some of the 
endorsees, was conducted by the association, 
and that none of the endorsees raised any 
separate funds, nor organized, or permitted 
to be organized for them, any committees, or 
conducted any separate campaigns. 


The work of the Judicial Campaign Com- 
mittee, as it progressed, attracted wide-spread 
interest among the civic leaders of Cleveland 
and Cuyahoga County, evidenced not only by 
their active support of the Bar Association’s 
endorsees, but by substantial contributions to 
the Judicial Campaign Committee fund, ap- 
proximately one-half of which was raised 
from members of the association, and half 
from business interests in the city and vicin- 
ity. It is the consensus of opinion of those 
familiar with the work of the Committee, 
that its conduct of the campaign for the Bar 
Association’s endorsees has had a beneficial 
result in many respects, among others in that 
it has awakened among the intelligent voters 
of the city and county a deeper, and, it is 
hoped, lasting interest in the election to the 
bench of better qualified judges, and the re- 
tention on the bench of judges who prove 
themselves capable and honest, and a disposition 
to accept the judgment, evidenced in a non-parti- 
san, unbiased way, of the members of the Bar, 
who, of all persons in the community, are most 
likely to be familiar with the qualifications of 
candidates for judicial office. In addition, there has 
been created a greater feeling of security of tenure 
on the part of qualified judges, because they may 
now feel more free from the necessity of main- 
taining what have amounted in the past, virtually 
to private political organizations, and may more 
willingly put themselves in the hands of the Bar 
Association’s campaign committee, in the confi- 
dence that their interests will be taken care of 
even better than they would be by their own pri- 
vate organizations. 

While the percentage of achievement in regard 
to the vacancies filled by appointment is not so 
great as in the case of those filled by election, yet 
the situation was very different, and it is believed 
that the activity of the committee in this matter 
was beneficial, at any rate in focusing public opin- 
ion on the matter of the appointments, and that the 
recommendations of the association, while not fol- 
lowed in their entirety, had a substantial influence 
in obtaining appointments largely free from ex- 
clusively political considerations. 

The result justifies a belief that a continuance 
of these methods will lead to a higher standard 
of judicial efficiency and integrity. 











Interest Grows in Cleveland Court 


There is encouragement in the fact that 
the great success of the Common Pleas court 
of Cuyahoga County under a simple system 
of administrative supervision is being un- 
derstood widely and is likely to influence the 
course of reform in other ambitious jurisdic- 
tions. The outstanding achievement in the 
trial court sitting in Cleveland lies in bring- 
ing jury cases to trial with a minimum of 
embarrassment to litigants, jurors and coun- 
sel and with a great saving in courtroom 
time. To a large extent continuances are 
avoided, and without prejudice to any inter- 
est. 

The methods employed and the results ob- 
tained have been set out in various numbers 
of this Journal. (Vol. VII, No. 4-5; Vol. 
XI, No. 1; Vol. XII, No. 1; Vol. XIV, No. 
2.) Interesting articles have appeared in the 
American Bar Association Journal (Vol. 
XVI, No. 12) and in the New York State 
Bar Association Bulletin (Vol. II, No. 9). 
It appears that the “assignment plan” devel- 
oped in the Cleveland court has been adopted 
in Detroit. It has been recommended to the 
U. S. District Court for the Southern Dis- 
trict of New York by its committee on rules 
relating to calendars, after a thorough study 
in operation. The Supreme Court for the 
District of Columbia has also investigated 
the working of the system, sending a com- 
mission composed of judges, clerks and prac- 
titioners to Cleveland for that purpose. 

In every large city court there has been 
the same history of congested dockets due to 
the inherent difficulty of assembling ali the 
personnel of jury trial. Conscientious judges 
have struggled with the problem and have 
learned that individual effort is insufficient. 
Too often there is no personal incentive on 
the part of lawyers to co-operate in efforts 
to overcome the trouble. Or it might be 
said, that in the absence of conspicuous lead- 
ership on the part of the court, the thing is 
virtually impossible. Judges find it far safer 
to be lenient with practitioners as well as con- 
venient and easy for themselyes. So lawyers 
have not learned that efficiency really enables 
them to perform their work and earn their 
pay with much less exertion than they are 
accustomed to. Much of the odium which 
jury trial in civil cases has incurred is at- 
tributable to its great waste of time in cities 
which have a considerable number of judges 
and no proper system of supervision and di- 
rection under which these judges may equit- 
ably share their burdens and earn a rec¢ord of 
efficiency for their bench as a whole. 

The Cleveland system of assignment for 
trial involves a considerable amount of ex- 
pert and intensive work under the control 


of a competent assignment clerk. It is based 
upon a factual study of the interests of all 
involved, judges, lawyers, clients and wit- 
nesses. The system, especially when first 
put into effect, creating an abrupt change 
from go-as-you-please methods, is subject to 
strain and must be protected by a strong arm. 

It appears from the history of the Cleve- 
land experiment that its inception lay in 
the dissatisfaction felt by influential lawyers. 
They were able to express their interests 
through a strong local bar association. They 
made a thorough study of the subject and 
found little to enlighten them except in the 
pioneer “organized” Municipal Court of Chi- 
cago. The Cleveland Bar Association Com- 
mittee refused to be shunted off, with the 
shallow philosophy so often expressed that 
“there is nothing wrong with the system; 
all that is needed is better co-operation by 
judges.” They refused to believe, in view 
of the failures in most large cities, that they 
could rely on any system dependent upon a 
sort of automatic operation of rules. They 
realized that the system required some en- 
tirely new organ of administration. Nor did 
they shrink from the labor of securing novel 
legislation. 

The result was enactment of a law which 
permits the trial courts of the lgrger centers 
in Ohio to choose an administrative head 
from their numbers to serve for a five year 
term. The Cleveland court accepted the op- 
portunity thus created and chose for the of- 
fice of chief justice a judge of exceptional 
force and discretion. Between them, chief 
justice, judges and Bar Association commit- 
tee members, a sufficient plan was evolved 
and was put under the immediate control of 
a most intelligent and faithful clerk. The 
results achieved have been so significant that 
failure on the part of the courts of other 
large cities in Ohio to follow this lead is a 
severe reflection on the judges and lawyers 
of those cities. It seems reasonable to hold 
that judges would not depart from their go- 
as-you-please methods unless assured of bar 
support; also that judges could not long hold 
out against a really strong local bar associa- 
tion, ambitious to retrieve the reputation of 
the profession and the courts. 

But it must not be supposed that the sav- 
ing of time and annoyance to litigants, wit- 
nesses and counsel and the reduction in the 
cost of administering justice under the Cleve- 
land assignment system is the only fruit of 
the efforts there made by bar and bench. This 
represents the most difficult accomplishment, 
doubtless, but it is by no means all. The 
general supervision of the business of the 
court includes a great deal more than prompt- 
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ness in bringing cases to trial and saving 
the time of judges and others. It means 
order and system, faithful recording of 
needed information, throughout this large 
court. It extends to the operation of the 
criminal law in the one court of felony juris- 
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diction, where great improvement has been 
made. All along the line it has meant sav- 
ing, but far more than saving, though confi- 
dence in the bench and bar by the public 
cannot be measured and expressed in exact 
terms. 





Selecting Judges in Large Cities 


Ignorant and Misfit Judges Clearly Prove That Method of Selection 
Is at Fault—Proposal That Candidates Be Required 
to Pass Examinations 


In its December number this Journal car- 
ried a scathing criticism of the quality of 
judges serving in the Supreme Court of the 
First District of New York, the Borough of 
Manhattan, written by a former judge and 
eminent practitioner who is as well qualified 
to criticize his judges as any person in that 
jurisdiction. To his other qualifications as 
critic the author, Mr. William N. Cohen, has 
the rare independence of an observer in a 
position to speak his mind without fear. 

In some respects the discussion of ‘the 
relative fitness of judges is an odious, if not 
a dangerous, practice. The chief and ever 
present difficulty lies in the fact that criti- 
cism which is not specific as to individuals 
is unjust to the competent and worthy judges. 
This has been better expressed by another 
New York practitioner of standing, Mr. 
Harry A. Gordon, formerly.a judge of the 
Magistrates Court, who has said: 

“Ours is a timid bar—a timidity due in 
large part to personal interest. We dare not 
antagonize those to whom in our daily work 
we must appeal for matters resting in discre- 
tion. Those most justly criticized are most 
likely to resent. On the other hand the tim- 
idity is born of a desire to spare those of our 
judges who are fit in temperament and cour- 
age, and qualified by experience and erudi- 
tion, a share of any general criticism that 
might be leveled against the bench.” 

When we speak of criticism of judges we 
do not mean that ubiquitous undercurrent of 
grumbling which lawyers do not take very 
seriously even when they indulge it. A law- 
yer who is a hard fighter is not likely to be 
a good loser, granting the exceptions. To a 
very considerable extent the free privilege of 
appeal salves the wounds of the courtroom. 
Occasionally appeal has the effect of dis- 
ciplining the trial judge; more often it chast- 
ens the spirit of appellant’s counsel. 

But there are, at least in the larger city 
courts, judges who lack the confidence of 
the most discreet and fair minded practi- 
tioners. That is putting it mildly. Some 


are lazy, some are political tools and some 
are obviously ignorant. What can we do 
about it? For the individual lawyer to call 
them to account in public utterance is vir- 
tually impossible. Even the newspapers 
would fear to publish facts. And nothing 
would be accomplished if discipline of this 
sort were possible, for a personal quarrel is 
all that the public would see in the whole 
matter. 

But there is no need to rationalize a prac- 
tical situation. We know that the boldest 
lawyers and editors do not discuss openly the 
faults of the least deserving judges. Some 
of these judges are clever enough to com- 
prehend the situation and to trade on it. 

In the absence of frank criticism, dissatis- 
fied lawyers and litigants patiently await the 
conclusion of the judge’s term, hoping that 
by some chance he will fail of nomination 
or election; or—and the instance is very 
rare—the judge so far abuses his trust as to 
subject himself to open scandal. Of late New 
York City has been giving the country in- 
stances of the exceptional kind. 

Before pursuing the argument further it 
should be noted that very generally, outside 
of the larger cities, the bar and the public is 
pretty well satisfied with their judges. There 
is general satisfaction because the judges are 
better; also they are under less “moral over- 
strain.” That large portion of the bar which 
is fairly well contented with its judges has 
no sympathetic relations with the bars of 
the large cities, even in their own states. 
They are not concerned with the troubles 
of the metropolis. The state bar has not at- 
tained such measure of integration as to 
create a sense of interest in and responsi- 
bility for the bench in all parts of the state. 
The state judiciary is not conceived to be 
one..bench. What should be state interest 
and concern is largely a matter of locality. 

It is obvious that an organization of the 
judiciary of a state which emphasizes its 
unity and permits of some responsible super- 
vision of the work of individual judges can 
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create an esprit de corps and go a great way 
in neutralizing the influence of the compara- 
tively few judges who fail to measure up to 
reasonable standards. This side of the needed 
reform should never be lost sight of, but for 
this present consideration will be passed. 


Mode of Selection Is Responsible 

The educative and stimulating character of 
the judge’s work is so obvious that when we 
consider unfit judges we inevitably throw the 
blame on the mode of selection. A wiser se- 
lection would have prevented the choice of 
such judges. The question then becomes one 
of method. Perhaps the mode of selection 
can be made, with effort, to yield better results. 
That is the reaction generally outside of the 
larger cities. The hope that better results 
might be obtained under the system of popu- 
lar election led to the trial of the separate 
judicial election and the separate judicial bal- 
lot in a general election and it was the phil- 
osophy which underlay the general change to 
popular nominations. There is considerable 
dissatisfaction with results even where these 
palliatives have been applied, and in the 
largest cities there is, among lawyers, a pretty 
thorough disillusion. It has been apparent for 
a long time that the election of judges in 
large cities is a ridiculous thing; that it is 
inherently incapable of acceptable results; 
that it has been tried long enough to prove 
that its results become worse and worse. 


Out of this feeling has grown the efforts 
of bar associations in a few large cities to 
advise the electorate as to candidates for the 
bench. This is no easy matter, for the local 
bar association must be a strong one. It 
must convince the voters that it is abso- 
lutely unbiased in its advice. And its advice 
must be sound. When a bar association vir- 
tually secures the election of certain candi- 
dates it underwrites those judges and becomes 
responsible for their conduct. The difficulty 
of this lies often in the fact that the asso- 
ciation does not make the original choice of 
candidates but merely chooses the best it may 
in a field which imposes compromises—the 
choice, not of the best but of the least harm- 
ful. 


Technique in this field is gradually being 
acquired. The questionnaire participated in 
by all the lawyers of the locality, as a basis 
for recommendation, serves to prevent spe- 
cial advantage on the' part of the bar asso- 
ciation’s committee members. They must not 
be allowed to be judge-makers, or the whole 
plan will collapse. The Cleveland Bar Asso- 
ciation has greatly fortified its position by se- 
curing a statute which rigidly limits the cam- 
paign expense of judicial candidates. This 
makes it much easier for the Association to 
do its work amid the welter of selfish and 
partisan interests which are trying to fool 
the voters. 
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The impersonal patriotic services of a few 
city bar associations give promise that their 
efforts may go a long way to better the sys- 
tem of choosing judges by popular voting. 
The right of the bar to offer its advice and 
to give backing to its candidates is unchal- 
lengeable. The bar is only one of various 
agencies endeavoring to influence the votes 
of the mass of well-intentioned electors. It 
is the agency best qualified to advise. If it 
prevails over other agencies it must be be- 
cause it fills a need and enjoys popular con- 
fidence. , 

That the need for expert and disinterested 
counsel exists cannot be doubted. On election 
day there is always a majority of citizens who 
want to choose the best names on the ballot. 
And ninety-nine times out of a hundred every 
cross on the ballots represents a leaning upon 
some external counsel and not upon the per- 
sonal knowledge of the voter. At the pri- 
mary the mass citizenship is even more de- 
pendent; there are more names and less 
information. In fact nomination is of vastly 
greater significance than election, as well as 
more difficult. It conditions all that follows. 
The power to nominate is virtually the power 
to elect. Because of that the primary reform 
swept over the land, based on the theory that 
professional partisans could not be trusted to 
make nominations. It was not realized then 
that popular nominations would open the way 
to many self-seeking, egoistic and ambitious 
lawyers whose names would not have been 
considered by well meaning party leaders or 
by conventions. It was not realized that the 
primary would create a situation deterrent 
to the ambitions of many of the lawyers best 
fitted for public service. It was not realized 
that in the judicial field the primary would 
not break the power of the bosses, but would 
merely absolve them from responsibility and 
drive them to measures more or less secretive. 

In this digression it is not intended to sug- 
gest that the best course would be to return 
to party conventions. We have deprived 
parties of responsibility to such extent that 
they have ceased to be parties in the proper 
meaning of the word. They have become 
cliques of office brokers. Nominations by 
party conventions or by party leaders would 
not, at their best, cure the inherent faults 
which lie in selecting expert officials by elec- 
tion methods. If there is one iota of virtue 
in representation it lies in the power of repre- 
sentatives to choose qualified public servants 
in a field where expertness of a high and 
rare kind is required. 

It is quite plausible that bar association 
interest and effort will avail mightily where 
they have a fair chance to work. But, on 
the other hand, there is no assurance that 
bar influence can become a controlling factor 
in Chicago and New York for reasons which 
need not be detailed. 
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This is not to say that the bar associations 
of those cities should not do all that they 
are capable of doing. Most of all they need 
to enroll a larger percentage of the profes- 
sion and infuse all their membership with a 
sense of responsibility for the integrity of 
the bench. If, having done all within their 
power, they fail to dominate the situation, 
then they should be the moving force in se- 
curing a practical method for selecting judges. 


Need for Practical Plans 

A great trouble is that we lack fertility of 
invention in the political field. We should 
know that we are not walled in by popular 
election on the one side and gubernatorial 
appointment on the other. There ara a num- 
ber of solutions which preserve the demo- 
cratic spirit. Bar association influence is 
only one. It comes first because it involves 
only advice. It deserves a thorough trial. 
But judges could be chosen in a variety of 
ways through political agencies amenable to 
popular interests and popular will. In this 
Journal for June, 1930, we published the very 
able proposal of Mr. Charles E. Matson, of 
Nebraska. He suggests a popularly elected 
commission of seven to choose judges. We 
believe that such a commission would work 
well in Nebraska and states of similar char- 
acteristics. It gives great promise of suc- 
cess when compared with the appointment by 
a short-term, political governor. Such a 
commission might have fourteen, or thirty, 
or forty members, and function excellently. 
The work of popular conventions is the very 
foundation of our system of self-government. 
A continuing commission, responsible for a 
single function, should be presumed to repre- 
sent enlightened public opinion even better 
than a specially called convention to revise 
a state constitution. And its work would be 
subject, eventually, to popular ratification, 
after a reasonable trial of its appointees. 

It is not clear however, that such a pro- 
posal would overcome the well educated dis- 
trust of political forces in Chicago or New 
York. It would, probably, if first tried out 
with success in less populous jurisdictions. 
Meanwhile the field is open for invention. 

We have referred to Mr. Harry A. Gordon, 
formerly a magistrate of the City of New 
York, twenty-five years in the practice, and 
some time special corporation counsel, who 
concludes his article with a very practical 
proposal. 


Judge Gordon’s Proposal 


“It is not good form to criticize our judiciary. 
It is poor policy, particularly for a practicing 
lawyer. But if the truth is to be known and, 
what is more important, if public confidence is 
to be restored in the administration of our law, 
a frank statement is imperative. What is most 
needed is not recodification and restatement of 


our law, nor a curtailment or divestment of the 
judges’ power, nor the abolition of the jury sys- 
tem, not the purging of lawyers, but a better 
judiciary. 

- “Under our present system of elevation to the 
bench, the only qualifications of the aspirant, 
namely, his experience, education, learning and 
character, that are at all essential are not even 
determining factors, especially in a community 
where one political party or another is strongly 
dominant and nomination means election. With 
a strong, efficient and unbeholden judiciary most 
of the problems which today are perplexing the 
bench and bar will gradually vanish. 

“Dispatch in the disposition of interlocutory 
practice will demonstrate the futility of dilatory 
tactics. Swift punishment for false swearers 
and their suborners by courageous judges will 
greatly reduce the number of wunmeritorious 
causes which clog our calendars. Occasional in- 
quiry into the circumstances of the retainer will 
banish from our courts the ambulance chaser 
and his hirelings 


“There are judges in high courts, presiding 
over weighty matters, who are totally unfit to 
hold the office; who, by reason of either lack of 
experience or education or temperament, are not 
even able to appreciate the meaning of much of 
the complicated evidence in which modern liti- 
gation i, avolved, much less to understand and 
apply the related law. A long trial before such 
jurists is always a waste of time unless the 
litigants and their lawyers, worn out and dis- 
gusted, compose their differences rather than 
endure a similar venture. Regardless of result, 
there is a reversal in nearly every case by reason 
of legal error. 

“Nobody who is at all conversant will chal- 
lenge these facts. But, it is asked, what is the 
remedy? The solution is not easy. It involves 
basic reconstruction. To suggest a return to an 
appointive judiciary will meet with small favor. 
We must, for purposes of this discussion, assume 
a judiciary politically chosen. The writer sub- 
mits that it is possible to square this assumption 
with a well-qualified judiciary. There was a time 
when judges were not even required to be law- 
yers. One of the judges of the highest court 
of Rhode Island was a blacksmith. A judge 
must now be a lawyer. Why not the further 
requirement that he be a lawyer qualified by 
certain standards of study and experience? 

“The holder of a civil service position becomes 
eligible for advancement only after fixed expe- 
rience and test. The primary school teacher ad- 
vances to our secondary school after experience 
and further study leading to higher academic 
degrees. There is no good reason why these 
principles should not be applied to legal institu- 
tions. 

“There should be inaugurated examinations 
open to those who aspire to judicial office. There 
should be certain prerequisite years of member- 
ship at the bar for the different courts—proof 
that the applicant has tried so many hundred 
cases in our trial courts, argued at least so many 
cases in our intermediate appellate courts, and 
another minimum in our Court of Appeals, and 
then a series of written examinations on the 
important branches of our substantive and pro- 
cedural law, such as the applicant would be re- 
quired to apply if he ever became judge, and 
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finally, perhaps, an oral examination by the 
judges of our Court of Appeals. 

_ “The successful candidates would not become 
judges. They would merely be placed on an 
eligible list and all the political parties would 
be limited in their choice of candidates to this 
list. These are merely suggestions. It is the 
principle which is urged upon the legal profes- 
sion and the public as the basis for constructive 
reform in the administration of the law.” 


Eligible List Is Needed 

Judge Gordon’s proposal deserves consid- 
eration. It obviously has the merit of strik- 
ing at the roots of our troubles; it delimits 
candidacy to something like a measureable 
quantity. Any system which tends to pro- 
vide competency among all the candidates 
for nomination has the elements of a good 
system. We believe that the proposed sys- 
tem of elimination by educational and prac- 
tical tests would automatically discourage 
many unfit from aspiring to judicial office. 
It would at least put an end to the self- 
advancement of many unqualified lawyers 
who realize that candidacy without a hope of 
success is worth while for the advertising it 
affords. It should greatly reduce aspirations 
based upon popular election as a lottery. It 
might, and we think it would, encourage 
some of the best talent in the profession in 
obtaining places on the eligible list. 

A great deal can be said for the eligible 
list as a purification at the source and noth- 
ing prejudicial to it has been advanced. 

The matter of examinations is not so easy. 
One could be excused for distrust of exami- 
nations conducted under the auspices of 
political power in New York or Chicago. But 
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' 
the idea is right and it is quite possible to 
frame up a system of responsible examiners 
which would be accepted by any legislature 
that wanted to get the bench out of politics 
and on the road to competency and public 
respect. 


The eligible list, obtained in any proper 
manner, with or without examinations, is 
something much needed in our system. Why 
should not the bar associations of all the 
larger cities conduct bar elections to create 
an eligible list. Such a list would probably 
bring to public knowledge much juristic tal- 
ent now concealed. It would automatically 
raise the standards of the bench both in the 
minds of judges now serving and in the 
public mind. It would lift the whole field 
of ambitions and conspirings for judicial 
honors. 


Judge Gordon’s limitation to lawyers of 
long experience in the trial of cases also 
merits approval. It is true that most of our 
trouble is caused by egoistic candidates and 
by the great element of luck and political 
pull in our election systems but it should be 
impossible for lawyers who have had little 
but office practice to be considered eligible. 
The latest form of bar questionnaire tends to 
eliminate this class for it demands informa- 
tion concerning the reputations earned by 
potential candidates in the trial and appellate 
courts. This is not to say that some lawyers 
of slight experience in the trial of cases may 
not be good judicial timber, but there is no 
means for ascertaining the fact except by 
trial and error, with far too much of the 
latter. 





Notes on English Courts 


By Ricuarp W. Monrtacue* 


A brief report of observations of a Western 
lawyer in the English Courts may have some 
interest for readers of the Journal. The 
writer presented a letter of introduction pro- 
vided for him by Prof. Edson R. Sunderland 
to the Honorable W. Valentine Ball, a master 
of the Supreme Court of Judicature sitting 
in London, and was cordially received by the 
master and invited to sit beside him at sev- 
eral hearings. Most readers of the Journal 
know that it is the function of the masters to 
hear all preliminary motions and applications 
and sift out the contentions of the parties so 
that nothing remains for the High Court to 
determine but the very merits of the con- 
troversy. The master’s morning hours, while 
the High Court is in session, are given to 


*The author is a member of the bar of Port- 
land, Ore. His inspection of English courts was 
made in the early summer of 1930. 


such motions and applications as may be en- 
trusted to solicitors’ clerks—even in some 
cases presented by the parties in person; 
after the adjournment of the High Court 
solicitors and barristers present the matters 
which they have reserved for themselves— 
thus being freed from the necessity of being 
in two places at once, which it will he re- 
membered Sir Boyle O’Roche said “a man 
couldn’t do unless he was a bird.” 

At the appointed hour the master takes his 
seat at a long plain desk which virtually di- 
vides the room in two, with a low rack on 
top of it which holds some papers, a volume 
of the rules of procedure and little else; an 
attendant in uniform opens the door and the 
men waiting swarm in, a score or more of 
them, and press up to the desk. The master 
calls the cases, usually indicating the ques- 
tion which is to come up, and the advocates 
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present themselves and state their claims. Re- 
quests for time, demands for exhibition of 
documents or other evidence, motions relating 
to the form of pleadings, questions of venue, 
of proper service, all the innumerable minor 
matters familiar to American lawyers, and 
some far from minor—I recall one applica- 
tion for appointment of a receiver of a cor- 
poration, rather large even by American 
standards—are on the paper from which the 
cases are called. Invariably the adjudication 
of costs, which are quite a serious matter in 
these courts, is asked for on the decision. 


There is no oratory, no reading of elabo- 
rate motions or pleadings, no citation of au- 
thorities other than the practice act. All 
that sort of thing is as much out of place 
as it would be in a conference among mem- 
bers of a firm in their own office on similar 
subjects. Two or three minutes would be 
about the average time consumed by one 
speech on the matters I heard presented. The 
master listens attentively, without interrup- 
tion till he gets the point of the argument, 
when he calls for the other side, unless as 
sometimes happens the statement falls by its 
own weight. If the other side raises a point 
not covered by what the mover has said, he 
may break in with a “But Mahster” (the in- 
variable form of address used) and is heard 
if he has anything to present. There is no 
taking under advisement. A shake of the 
head, a quiet “I can’t give you that, you 
must answer tomorrow.” “There is no rea- 
son why you shouldn’t show him the docu- 
ment.” Or quite as often, “You have the 
information available yourself; why ask the 
other side for it?’ Or “That matter is 
within the jurisdiction of the County Court 
at ——————. which is reasonably conven- 
ient;” and three words are scribbled on the 
writ and initialed, and the ardent applicants 
fade away and the next pair succeeds them. 
One matter had rather a novel aspect to my 
eyes. It was an action of forcible entry and 
detainer. There was no technical defense, 
but the defendant, a decent elderly man who 
appeared for himself, said he had made 
partial payments on the rent and would be 
able to meet the rest shortly, and there was 
something about a little daughter in school 
and an understanding that he was to have 
more time, which the plaintiff's representa- 
tive positively denied. A searching question 
or two made it plain that he wouldn’t have 
any better means of payment next month than 
this. “I’m sorry, but you must find lodgings 
where you will be able to meet the rent.” 
Then to the plaintiff who was asking imme- 
diate eviction: “You shouldn’t put him out 
in the street that way, you know; I'll stay 
execution for seven days.” 


These solicitors’ clerks were a motley lot, 
mostly young, but not a few whitehaired vet- 
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erans, some neat and well dressed, some 
rather ratty looking, some educated, some 
with accents, cockney or other, so thick that 
my untrained ear could hardly get what they 
were talking about, all keen and eager for 
what they sought, but respectful and appar- 
ently accepting the decision without demur. 
Some questions did not appear to be covered 
by the rules of procedure laid down in the 
manual, but a ready solution, acceptable to 
both parties, was always found. After the 
first group was disposed of the attendant ad- 
mitted a new throng and the hearings went 
on in like manner. The afternoon session 
was concerned with rather more important 
matters, but similarly summary and informal. 
I could detect none of the jockeying for some 
concealed advantage which is so obvious on 
“motion day” in certain other courts, and 
felt that it would have been out of keeping 
with the public opinion of the place. An 
appeal lies from decisions of the master but 
is rarely resorted to and still more rarely 
sustained, even in cases of matters of great 
moment. 


Appraisal of English Method 


It seemed to me, and I am sure it would 
to any open minded observer, that here was 
an instrument of extraordinary efficiency for 
expediting the course of justice without loss 
of anything essential to it. I can cite high 
authority to its interest and value. Chief 
Justice Taft on a visit to the English Courts 
—in 1924 I believe—was sitting with a mas- 
ter when word was brought that the Lord 
Chief Justice had invited Justice Taft to oc- 
cupy his bench with him. Justice Taft politely 
declined the invitation saying that he was much 
more interested where he was, secing some- 
thing entirely new and admirable. 


The virtue of the method, in my opinion, 
resides in two things, first the deliberate 
treatment of the law of procedure as an in- 
strument designed solely for the purpose of 
giving the parties to a cause the means of 
getting their controversy before the tribunal 
which is to decide it, without any unnecessary 
complications; the resolute avoidance of the 
tendency always felt to erect it into a thing 
to be obeyed for its own sake; and the inter- 
pretation of its language—we may say tele- 
ologically for want of a better word—with 
an eye fixed constantly on its purpose; sec- 
ond a man to administer it with quick insight 
into the very right of the matter before him, 
a ready knowledge and command of the es- 
tablished rules of procedure, an intelligence 
robust and vigorous enough to bend them to 
effect their proper result, after the manner 
of the-early English judges who made the 
common law and seldom “stuck in the bark” 
of a literal interpretation; and not least a 
dignified and kindly personality, commanding 
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respect and confidence.’ These qualities find 
their expression in Master Ball and, as the 
incident of Justice Taft indicates, in other 
masters of the High Court. 

Whether, therefore, this institution would 
flourish in our juridical climate is an open 
question in my mind. It could not succeed 
anywhere without thoroughgoing acceptance 
by the bar, and most lawyers of my acquain- 
tance, good and bad, have a leaning to the 
“sporting theory of justice” and an exagger- 
ated respect for the letter of the law, both 
of which would suffer grievously under the 
master’s prompt and cheerful disregard of 
nonessentials. But some modification of the 
plan ought to be tried and if it worked at 
all, would certainly accomplish a great sav- 
ing of time and effort and a much greater 
approximation to substantial justice. In some 
forty years of practice in state and federal 
courts, I can recall perhaps half a dozen 
judges who showed a disposition to deal with 
procedural questions in this spirit—hardly 
one who actually did it—though I have been 
informed that Judge John F. Dillon when 
on the nisi prius bench was almost as prompt 
and summary as a master is expected to be. 
The masters are paid a salary equal to or 
greater than that of trial judges in most of 
our states, though much below that paid to 
judges of the High Court. 


Three Trials 

My observations in the High Court were 
made from the spectators’ gallery, which is 
so high up that half the courtroom is visible 
only through the railings. I witnessed three 
cases, a rather prolonged and careful argu- 
ment on the interpretation of an instrument 
(a charter party I think it was) which was 
decisive of the cause, a jury trial, and a sit- 
ting of the Lord Chancellor. Free partici- 
pation by the court in discussion of the argu- 
ments advanced, focusing it on the essential 
points and the decision rendered immediately 
on the conclusion of the argument, showing 
a complete and easy grasp of the matter at 
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issue, together with the generally friendly 
atmosphere and absence of any contentious- 
ness of spirit were the noticeable features of 
the first cause; in the jury case the entire 
freedom from haggling over the technical 
admissibility of evidence and the large liberty 
in cross examination, where the counsel, in- 
stead of asking carefully framed questions 
designed to insinuate the fact to be. other than 
the witness has testified, bluntly says, “I sug- 
gest, Sir, that” and adds his own theory of 
the particular fact. I had seen this done in 
a very ingenius play called “The Silent Wit- 
ness,” which turns on a trial in the law court, 
but imagined this feature was mere dramatic 
license. 


In the equity cause I was amused to see 
that the renowned English harrister some- 
times takes a long shot and gets “called 
down” quite as pointedly as the least learned 
of his trans-Atlantic brethren. In this case 
the Lord Chancellor told the counsel roundly 
that he could not and would not enjoin an 
administrator from doing what the law re- 
quired him to do (namely, reducing the es- 
tate to money), on the wholly irrelevant 
grounds submitted, and in effect (I do not 
recall the very words), that counsel ought 
to know better than to ask it. 


According to Kipling, it is the American 
who, “while reproof around him rings, turns 
a keen untroubled face home to the instant 
need of things.” If my brief and casual ob- 
servation can be trusted, that phrase describes 
the English attitude toward the administra- 
tion of justice better than ours. Theirs is 
encumbered with many clumsy-seeming sur- 
vivals of archaic institutions, but the spirit 
with which these institutions are animated 
has not only enabled them to accomplish the 
practical and measurable result of turning 
out a far greater volume of work per man 
than we do, but of doing it in a way that 
has the immeasurable advantage of earning 
public satisfaction in and respect for the 
courts. 





Lawyers must spend less time in contending with each other as rivals, 
more in working together for justice; less in dilatory interlocutory proceed- 
ings, more in determining controversies upon their merits; less in objections 
to testimony, more in seeking the truth. Until we are ever mindful that we 
are not only practicing lawyers but also vicars of the law, sworn officers of 
the state, and as such owe a duty to the public as well as to our clients, and 
until our trial judges make themselves more than mere referees, rules and 
revisions of rules will ‘only offer additional causes for delay in interpreting 
them.—Harry S. Knight, Pres. Pennsylvania Bar Ass’n., 1927. 





North Dakota State Bar Progress 


The North Dakota Bar is progressing along 
the route to thorough integration. It is 
steadily “consolidating its gains.” The act 
which made the entire bar of the state mem- 
bers of the association, and required them 
to contribute to its support, was a very brief 
one. Unlike the bar acts in other states it 
laid down no specific form of bar govern- 
ment, leaving all that to be worked out by 
the profession. 

Its activities have been numerous in re- 
cent years. Possibly the most significant 
thing has been the creation of local associa- 
tions, one for each of the state’s twelve ju- 
dicial districts. It is now proposed to make 
these local associations integral parts of the 
State Bar by giving them representation on 
the Executive Committee. An amendment 
to the constitution to accomplish this was 
presented at the 1930 meeting and will be 
formally adopted at the next annual meeting. 
It provides that the presidents of the district 
associations shall constitute the Executive 
Committee, which, with the other officers, con- 
situtes a governing body comparable with the 
bar council or board of governors in other 
states. Inasmuch as all members of the State 
Bar participate in electing presidents of Dis- 
trict Associations, under this plan they choose 
their representatives of the governing board 
at the same time. 

In his address at the 1930 meeting Presi- 
dent Kvello referred to this unifying step 
as the most important part of the State Bar’s 
program, saying: 


“As our first step towards the utilization of 
this now largely dormant and unused power of 
the profession we have followed Judge Bagley’s 
plan of completing the district associations. That 
work is now happily accomplished. Every judi- 
cial district as well as numbers of city and 
county units, have now been formed and officered. 
We wish now to consolidate our position. Our 
first suggestion in that direction is to make the 
heads of the district organizations members of 
the executive committee instead of continuing the 
present method of open choice by the president. 
This will bring together the executive heads of 
the State Bar and all the judicial district or- 
ganizations and thus coordinate and correlate the 
work of all of them. If there can then be 
added self-government within our organization 
by giving to us the power to admit new mem- 
bers and also the power of self discipline with 
the final judgment resting as now with the su- 
preme court, we shall then have the additional 
advantage of these responsibilities which will 
help keep the Association active. If the district 
associations would then have two or more meet- 
ings yearly in the nature of clinics and combine 
with them social features we could then, possi- 
bly, break down that spirit of solitariness which 
is the state of the average lawyer today. We 


could then build up that solidarity of the pro- 
fession which is our greatest need. And when 
we have accomplished this task of working 
shoulder to shoulder as friends within the Asso- 
ciation we shall have gone far toward making 
the Association a living, moving and constructive 
force in the State of North Dakota. 

“We can then as individual members truly say 
that as Ministers of Justice of the great State 
of North Dakota, which we love, we have sub- 
stantially performed our part of the three-fold 
— which I have tried to present to you 
today.” 


New Plan in Effect 


Since this amendment to the constitution 
could not be adopted for a year a motion 
prevailed requesting the president to put the 
plan into operation by appointing the presi- 
dents of District Associations to the Execu- 
tive Committee and the president readily 
assented. 


The matter of discipline in North Dakota 


‘rests with a statutory “Bar Board” appointed 
ry ppo 


by the supreme court. A new method of se- 
lecting the names of those to be recommended 
by the State Bar for appointment to the Bar 
Board was adopted at the last meeting. The 
plan is that the Executive Committee shall 
make a list of candidates twice as numerous 
as the board membership. Before submitting 
these names to the State Bar membership for 
a referendum vote individual nominations, on 
petitions signed by ten members, may be 
made. The supreme court doubtless will wel- 
come the aid of the State Bar in making the 
appointments and the result will be much 
the same as though the State Bar possessed 
the statutory power to select its censors. In 
this connection it may be observed also that 
there is a feeling on the part of some mem- 
bers that it would be desirable to have the 
disciplinary powers vested directly in the 
State Bar because of the success of this 
method in states where it has been tried. The 
North Dakota inclusive bar organization was 
effected at a time when there were no models 
to copy. 

For three successive years the State Bar 
has approved the proposal that applicants for 
admission to practice be required to have, 
besides three years study in a law office or 
accredited law school, two years in an ac- 
credited college, normal school or university, 
“which course of study shall include courses 
in English literature, American and English 
history, economics and civil government.” 

President Kvello made a stirring appeal 
for bar leadership in improving the adminis- 
tration of justice. He specified various pro- 
posals, including rule-making authority for 
the supreme court, a more practical method 
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of selecting jurors, more power for judges in 
selecting and instructing juries, and even the 
election of judges by members of the bar. 
His counsel concerning means for carrying 
through accepted measures deserves to be 
quoted : 


“But if we agree on any of these suggested 
measures, that is only the first part of our duty. 
Unless we can bring home to the public the 
necessity for these reforms by giving it the facts 


in each instance and demonstrating the advis- 
ability of the adoption of the change, we have 
labored in vain. . . Every, means for publicity 
should be taken advantage of, includirg a friendly 
press, collective advertising and having members 
of our profession on the programs of public 
meetings of all kinds. We should be militant 
missionaries for these reforms for which we stand. 
The public is fair.‘ With the facts before them 
and a united bar behind them they will do their 
share in a matter which is also their concern.” 





Should Trial by Jury Be Abolished? 


By Tuomas G. Lonc* 


The institution of trial by jury operates dif- 
ferently in different classes of cases and, 
therefore, no single answer can properly be 
made to the question. It operates much bet- 
ter in the type of case which is similar to 
the ordinary and usual case arising at the 
time trial by jury was developed, But even 
in such cases it should be materially changed. 
In some classes of cases it should be abol- 
ished. 

For the purpose of differentiating between 
and considering the different classes of cases 
they may be divided into the classes familiar 
to the legal profession of contract, tort and 
crime. A contract case arises from the 
breach of or failure to fulfill an agreement, 
express or implied. A tort case arises from 
failure to observe or perform a duty not 
arising out of an agreement. A crime case 
is brought by the state because of the doing 
of something which the state penalizes. 

In contract cases the jury should be abol- 
ished; in crime cases retained. Tort cases 
will admit of division into two sub-classes— 
some partaking of some of the characteristics 
of contract cases for which the jury should 
accordingly be abolished and some partaking 
of some of the characteristics of crime cases 
for which the jury should accordingly be 
retained. Will contests also partake of some 
of the characteristics of contract cases and 
the jury should accordingly be abolished. 

Trial by jury as now known developed in 
the Sixteenth Century in the times of Henry 
VIII and Elizabeth. Those were days of 
simple living and simple organization of so- 
ciety. They were days of household economy 
and of the small shop, the ox-cart and the 
carriage. The relations between men were 
correspondingly simple and direct. The jury 
was well adapted to the determination of 
controversies arising under such conditions 
and out of such relations. The controversies 


*Of the Detroit bar. This article is a synopsis 
of a fifteen minute address delivered at a meet- 
ing of the Torch Club, Detroit, Mich, 


could be readily comprehended by the ordi- 
nary person and intelligently considered and 
fairly decided. 

The difficulties which have developed in 
applying trial by jury under the conditions of 
modern life, social organization and business 
are many and various. 

First: It is diffiult to get people to serve— 
to get a jury whose average intelligence or 
ability is equal to the community in general. 

Second: The rules of evidence which have 
developed around and are fairly necessary to 
trial by jury are most difficult of observance 
and entail much time and trouble to the 
parties. These are largely avoided in cases 
not tried before a jury and can be still fur- 
ther reduced. These rules are inherent in 
the nature of trial by jury. If persons are 
to be brought in from all walks of life to 
determine questions of fact without having 
any experience or training in the sifting of 
evidence it is highly essential that only rele- 
vant and direct evidence shall be presented; 
hence the rules of relevancy and materiality 
and of best evidence and of hearsay. These 
rules materially slow up and prolong the trial 
both in contention between the parties as to 
their applicability—whether certain testimony 
offered is or is not relevant or material—and 
in procuring and producing testimony which 
will comply with the best evidence and hear- 
say rules. This, of course, is not directed to 
hearsay in the sense of permitting one person 
to relate what some one else said. The story 
is told that in a trial before a jury some years 
back a witness was asked a question imme- 
diately on the opening of court in the after- 
noon. It was objected to as irrelevant and 
immaterial. The point was argued all the af- 
ternoon. The judge took it under advisement 
until morning, doing some work on it him- 
self in the evening. The next morning the 
judge ruled the question admissible where- 
upon the witness answered “I don’t know.” 
This is an exaggerated case but nevertheless 
well illustrates what takes place though in- 
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volving less time every day in court. In 
equity cases, which have always been tried 
by a judge without a jury, there is no time 
or trouble taken in dealing with the rules as 
to relevancy and materiality. The opposite 
party notes the objection without argument 
and the case proceeds without delay to the 
conclusion of the hearing. It is left for the 
attorneys in their oral arguments or briefs 
to deal with the question of relevancy and 
materiality of evidence and the judge to use 
it or not as may be determined proper. in 
hearings before administrative commissions 
such as the Interstate Commerce Commission, 
State Utilities Commission, and so forth, the 
rules as to best evidence and hearsay are not 
applied as absolute rules but with more or 
less discretion always giving the opposite 
party opportunity to check evidence admitted 
contrary to these rules. In a jury trial there 
could not be opportunity for such checking 
and to admit such testimony generally would 
inevitably mislead the jury. The Commis- 
sion can in their final determination give such 
evidence such weight as it may merit. 

A third difficulty which has developed in 
applying jury trials in these times is that the 
judge is not permitted to advise the jury in 
his charge by commenting on the evidence, 
giving the benefit of his training and experi- 
ence in observing witnesses and sifting and 
weighing evidence. This, of course, could 
be changed without abolishing the jury. 

Lastly, a quick decision of the controversy 
is inherent in trials by jury. The twelve 
members are brought in but temporarily. 
Each has his own business and affairs to 
which attention must be given. and the vicissi- 
tudes of human life are such that it is in- 
expedient to attempt to bring twelve persons 
together from time to time over any appre- 
ciable period. The necessity for quick deci- 
sion precludes any opportunity to carefully 
sift the evidence, compare statements of wit- 
nesses and check up figures. For a case of 
any length or complication this precludes a 
proper, if not an intelligent, consideration 
and determination. 

With these observations upon the nature of 
trial by jury and of the difficulties which 
have developed and exist in its application 
let us return to the different classes of cases 
and see the application of what has been said 
to each class. 


Where Jury is Useless 


Contract cases in their simpler form re- 
quire only a determination of what was the 
agreement, what was done or omitted to be 
done and what is fair as between the parties 
under the circumstances. There is no par- 
ticular advantage even in such simpler cases 
in having the determination by a jury. There 
is no reason why determination cannot be 
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as fairly made by a judge without a jury. 
The expediting of the final determination, 
the saving of time, in omitting the jury in 
itself justifies abolishing it in such cases. 
But in these days many, if not most, contract 
cases are not of the simpler forms. They 
involve technical matters of highly compli- 
cated business methods or matters of science, 
such as physics or chemistry, all of which are 
without the knowledge of the ordinary citizen 
and to a large extent not capable of compre- 
hension within the time and under the meth- 
ods of a jury trial. The jury in such cases 
is worse than useless; it is an impediment 
to justice. Then too, the more important 
contract cases never have been tried by jury 
—the cases brought for specific performance 
(affirmative or negative by injunction), re- 
formation, cancellation or rescission for fraud, 
and so forth. In saying these are the most 
important contract cases it is, of course, rec- 
ognized that actions for damages for breach 
of contract, may involve more in dollars and 
cents than one of these cases, but by and large 
that is not true and they are always more 
important in point of the nature of the de- 
termination and the difficulty of making it. 
There can be no reason for not having the 
same procedure for cases of the simpler form 
that always has been had for cases of more 
difficult nature. The review by the appellate 
court of these classes of specific performance 
and so forth, is an entirely new consideration 
by all judges of the appellate court of the 
testimony and record so that if the judge who 
heard the case is thought by one party to 
have made a mistake the aggregate judgment 
of all the judges of the appellate court is in- 
voked. Such a review ought to be open in 
all contract cases. It cannot be had where 
the trial is by jury for if it were the determi- 
nation would not be by the jury nor can the 
reasons which moved the jury be open for 
consideration. Trial by jury in contract cases 
should be abolished. 


Crime cases to a large major percentage 
involve questions of more simple form. They 
usually involve an act of force or an act of 
trickery. Either is fairly simple and capable 
of fairly ready comprehension by the ordinary 
citizen. Crime cases have not changed mate- 
rially in their nature or form since jury trial 
first was developed to the form in which it is 
now known. Many crimes today involve acts 
which are wrong solely and only because pro- 
hibited by statute. Prosecuting attorneys and 
district attorneys exercise, and are expected to 
exercise, in relation to these crimes a large 
scope of discretion as to whether or not the 
acts of each person or acts under some set 
of conditions brought to their attention shall 
or shall not be prosecuted. If determined to 
be prosecuted the jury then performs its func- 
tion and a very proper and useful function 
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of determining whether or not such person or 
acts under such conditions shall be penalized. 
In prosecution for. crimes of this nature there 
is frequently a large political element espe- 
cially by United States officials. The jury 
should be retained in most crime cases because 
it is well adapted thereto the determination 
required being fairly simple and should be 
retained in all crime cases to protect the in- 
dividual against personal political and bureau- 
cratic oppression. 

Tort cases involving positive acts such as 
assault and battery and negative omissions 
such as automobile collisions, are of similar 
character to crime cases and involve simple 
determination for which the jury is fairly 
adapted and there can be no good reason for 
not continuing trial by jury. But when we 
come to cases of technical or legal fraud in- 
volving the complicated business methods of 
the present day everything which has been 


said in relation to contract cases of specific, 


performance, rescission and so forth is equally 
applicable. Their just determination requires 
long, patient and careful consideration wholly 
beyond possibility in trial by jury. Such a 
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case in Massachusetts a few years back was 
on trial nearly every day for approximately 
six months before a jury and the jury was 
then expected to and did make its determina- 
tion almost forthwith. The case was promptly 
reversed by the appellate court. There is no 
function which the jury can properly perform 
in such cases. It should be abolished as to 
such cases. 


Probate cases when appealed are now tried 
by jury except where the matter involved is 
an accounting. Where the purpose of the 
proceeding is restraint of liberty of the indi- 
vidual (insanity) or of his control of his 
property (spendthrift) what has been said as 
to crime cases is, if not equally, at least in 
large part applicable and the jury has its 
proper function which it fairly fulfills and for 
which it should be retained. But where the 
case is the familiar will contest or of similar 
nature what has been said as to contract cases 
is equally applicable and the jury should be 
abolished as to such cases. In fact in our 
neighboring State of Illinois and some others 
it never has been used in such cases. 





News and Comment in Brief 


To Benefit Houston Lawyers 

The Houston Bar Journal is a recent ar- 
rival in the field of legal publications. It is 
published monthly by the Federal Publishing 
Company and David A. Simmons, member of 
the Council of the Conference of Bar Asso- 
ciation Delegates, is editor. Besides carrying 
news concerning the work of the local courts 
it also has timely articles on matters of gen- 
eral professional interest. 


Giving Life to Local Bar Associations 

The Wisconsin State Bar Association, with 
which are affiliated all the county associations, 
has taken steps to further its integration by 
having either its president, or a representa- 
tive of its executive committee attend local 
meetings and discuss state association meas- 
ures. Local associations are also requested 
to send delegates to the mid-year meeting, 
where there will be discussion of means for 
promoting activity and interest in the local 
associations. 


Lawyers of the typical county appear to 
take little pleasure in listening to their col- 
leagues. Probably the one thing most effective 
in making their meetings interesting is to 
have’ a representative of the state association 
present to discuss legislative and other propo- 
sals of the parent organization. Experience 
in several states seems to justify this state- 
ment. 


Mobilizing for Legislation 

The Judicial Council (composed entirely of 
judges) and the judicial council committee of 
the California State Bar unite in submitting 
procedural measures to the present legislature. 
The acts and explanation fill seventeen pages 
of the State Bar Journal for November, and 
a page is inserted to serve as a ballot whereon 
members of the bar may express their opin- 
ions. Two years ago thirty-seven bills spon- 
sored by the Judicial Council were enacted. 
In the present list are bills to provide sum- 
mary procedure, discovery and admissions, 
rules designed to obviate appeals by motions 
for new trial, the regulation of trial calen- 
dars, and so forth. 

Ever since bar associations came into be- 
ing there has been disappointment in the con- 
sideration given to their legislative proposals. 
But ,when a state bar acquires the machinery 
now existing in California the result is cer- 
tain to be encouraging. The Judicial Coun- 
cil is a constitutional body; its work is partici- 
pated in by a committee of the State Bar; it 
is submitted to the entire profession through 
its monthly Journal, and in considerable meas- 
ure the field is prepared through the sec- 
tional work of the State Bar, which encour- 
ages study of procedure in every local asso- 
ciation in the state. Very considerable suc- 
cess is certain under this plan. But, with all 


its advantages, it may be observed that the 
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legislature is not the appropriate arm of gov- 
ernment to have the final word with respect 
to procedural rules. 


Michigan Bar Learns How to Lobby 


The Michigan State Bar Association was 
exceedingly successful with its legislative pro- 
gram in 1929. _A principal reason was that 
one of its outstanding members, Mr. Oscar C. 
Hull, of Detroit, was elected to the legisla- 
ture and concentrated upon bar association 
measures. Another reason lay in the fact 
that the committee of the association invited 
the chairmen of the house and senate judi- 
ciary committees to a conference where there 
was full discussion of the proposed bills. Still 
another reason for success was the influence 
exerted by members throughout the state, 
upon legislators, at the request of the asso- 
ciation. In Michigan, as well as in a few 
other states, the bar association is learning 
the practical side of legislation. It is really 
astonishing how much able lawyers and bar 
association officers have to learn about the 
working of a legislature. Often they appear 
to believe that a measure which has their 
hearty approval is certain to be passed on its 
merits alone. Like most other things that 
are desirable and worth striving for reform 
legislation calls for intensive effort and 
skilled guidance. 

At the 1930 meeting the Michigan Bar 
Association elected Mr. Hull president aad 
voted to have a paid representative to attend 
the 1931 legislature to endeavor to promote 
association bills. It also created a strong 
committee to work out a plan of statutory re- 
organization of the bar of the state. Presi- 
dent Hull has also been re-elected to the leg- 
islature. 


Appointment of Judges More Common Than 
Supposed 


One never’ makes friends by pointing out 
inconsistency of thought. However the temp- 
tation is sometimes irresistible. Just now it 
is the tenacious hold of the principle of 
popular election of judges among lawyers 
who, at the same time, like to tell of the suc- 
cess of the appointive plan in their states. 
In Michigan, for instance, it is said that a 
majority of the judges are appointed by the 
governor through his duty to fill vacancies. 
His appointments are at least good enough 
to enable judges of his choice to be elected 
subsequently, and to remain in office until 
they die. And this is a system of appoint- 
ment which probably, in theory, is the weakest 
of any; the governor holds office for only 
two years; he is necessarily a politician, or 
at least a strong partisan; and there is no 
check upon his appointing power. 

The principle of re-electing judges has pre- 
vailed so long in Wisconsin that frequently 
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the judges die in service, and are succeeded 
by gubernaiorial appointment. Not only this, 
but occasionally Republican governors ap- 
point Democrats to serve as judges. Recently 
Governor Kohler appointed to the supreme 
court John D. Wickhem, a Democrat, who 
has been a law teacher, as well as practi- 
tioner. Wisconsin’s greatest judge, John B. 
Winslow, although a Democrat, was repeat- 
edly elected through the support of the bar, 
holding judicial office for more than three 
decades. However the principle of always 
re-electing sitting judges results sometimes in 
keeping mediocrity on the bench and also 
involves too often retaining a judge whose 
advanced age carries with it infirmity of body 
or mind. This latter weakness is one of the 
arguments against appointment for life, but 
in some places judges are retired, or permitted 
to retire, before becoming too old and may 
then be called upon for special services. There 
seems to be no reason why the law should not 
be shaped to meet practical needs. 

It is told in Ontario that a member of par- 
liament once inquired of the government if 
it were aware that Judge Blank had become 
incapacitated through deafness. On the suc- 
ceeding day the government answered the 
question through its Minister of Justice, who 
said that the judge in question had just sent in 
his resignation. But we have not yet learned 
the meaning of “interpellation.” 


Making Bar Meetings More Effective 


President Kizer of the Washington State 
Bar Association emphasized two great needs 
in his address at the 1929 meeting. These 
were the need for a salaried executive secre- 
tary and the need for a journal. At the 1930 
meeting President Allen was able to report 
that the bar association had joined with the 
Judicial Council and the Seattle Bar Associ- 
ation in employing a full time salaried sec- 
retary, whose work had been highly produc- 
tive; also that the Law Review of the 
University of Washington Law School had 
been made the official organ. 

President Kizer’s very suggestive address 
was published in this Journal for April, 1930. 
At the succeeding annual meeting there was 
a program arrangement which deserves to be 
brought to the attention of all bar association 
officers. On the afternoon of the second day 
three round table sessions were begun simul- 
taneously; under the topic of Courts and 
Judges there were discussions of judicial 
salaries and pensions, relief for the supreme 
court and the work of the Judicial Council; 
under the topic Law Enforcement there was 
consideration of police, crime publicity, pris- 
ons and related matters; under the topic Cor- 
poration Law there was discussion of an 
important revision undertaken by the asso- 
ciation. 





| 
| 





166 JOURNAL 


This way of utilizing one afternoon for 
three separate fields of work is highly eco- 
nomical. It has been employed for a long 
time by conventions in other fields than law 
but appears to be new in bar association work. 
Members may choose the discussion in which 
they are interested and avoid wasting time on 
the other matters. The round table plan 
achieves much the same result as the plan of 
sectional meetings which the American Bar 
Association utilizes. Far too much reliance 
has been placed on committee work by bar 
associations, the weakness of which need not 
be pointed out; the round table method affords 
face to face discussions participated in by 
all members who are interested. It is a 
method well calculated to inform members, 
to answer their queries and to assist in de- 
veloping and crystallizing bar opinion. Most 
of the wrangling over committee recommen- 
dations arises from the fact that many mem- 
bers are only half informed. Developing 
policy through reports of small committees 
made annually is a very slow and ineffective 
method. The round table discussion has great 
merits of its own, without being directly in 
competition with committee work. Why 
should it not be generally adopted and also be 
supplemented with sectional organization? 
Sections operating like those of the American 
Bar Association might well take the place of 
all policy forming committees, yield a far 
broader base of discussion and understanding 
and permit of reaching sound policies much 
more quickly. There’s a great deal in the 
mechanics of human relations. Democratic 
bodies especially need implements of a simple 
and effective kind. And, it is hardly neces- 
sary to say, there is no arm of government 
as truly democratic in personnel as the bar. 
In fact the bar is so very democratic that 
it has almost forgotten that it is an arm of 
government. 


What Does Justice Cost? 


The lack of co-ordination and business meth- 
ods in our state and local governments makes 
it impossible to determine the cost of admin- 
istering justice. In Massachusetts the Judi- 
cial Council, in its sixth annual report, makes 
an estimate based on the facts obtainable, 
and puts the cost of justice at more than ten 
millions per annum. The report says: “It 
is possible to abuse the word ‘business’ in 
connection with our courts, but an instrument 
of government that has an annual outgo as 
large as does our legal system has unques- 
tionably its business side, which also demands 
that the money be used wisely and econom- 
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ically, and that the system function harmo- 
niously and without undue delay.” 


Seek Judicial Council for Missouri 

The Missouri State Bar Association hopes 
to secure enactment in the present session of 
legislature of its bill to confer upon the 
supreme court authority to make rules of 
pleading, practice and procedure for all courts. 
The existing statutory rules are declared to 
have the force and effect of rules of court, 
and as such to be subject to amendment or 
abrogation by the court. The bill also cre- 
ates a judicial council to be composed of six 
judges and seven practictioners, who shall 
have the duty of advising the supreme court 
in respect to changes of rules. The act is seen 


to resemble closely that adopted two years’ 


ago in Wisconsin, under which considerable 
progress in rules revision is being made. 


Canadian Bars Study Their Economic Status 

The governing bodies of the bars of the 
provinces of Canada have created a confer- 
ence in order to keep informed as to the sta- 
tus of professional conditions throughout the 


_ Dominion. Two committees of the Confer- 


ence, being those on Encroachments on the 
Legal Field and on Public [legal] Education 
have united in issuing a questionnaire em- 
bodying forty-five question's, mostly concern- 
ing facts, but some asking for opinions. The 
mutual interest of the two committees springs 
from the connection between the volume of 
work available to the bar and the number of 
practitioners. Question 21 reads: Are mem- 
bers of the legal profession earning, generally 
speaking, reasonable competency, commensur- 
ate with their education, educational costs and 
professional requirements? Question 23 asks: 
Are you in favor of regulating and lessening 
the flow of students through the law schools 
so that the profession may be less crowded? 
What means, academic or otherwise, do you 
suggest ? 

In Canada legal education is wholly within 
the purvieu of the Law Societies, or, as we 
would say, of the integrated bars. In the less 
populous provinces the bars maintain part 
time, schools, but students may prepare at 
Osgoode Hall, Toronto, and then practice in 
other provinces on payment of a substantial 
fee. This system has tha obvious advantage 
of enabling the bar to put a check on over- 
crowding of the profession. It is understood 
that this control of admission is deemed by 
the public to be advantageous, because a sur- 
plus of lawyers serves no public use. The 
profession is also understood to be in a great 
measure free from lay competition when com- 
pared with the legal profession in the States. 
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NORTHWESTERN UNIVERSITY 
LAW SCHOOL 


McKINLOCK CAMPUS 
Chicago, Illinois 





Requirements for Admission and Graduation: 


Graduation from an approved college and satisfactory 
completion of three years resident study of law; or, 


Satisfactory completion of three years college work in 
an approved college and satisfactory completion of four 
years resident study of law. 


The degree awarded is Juris Doctor. 


The total registration is limited to four hundred 
students. 


Summer Term: 


The summer term opens June 22 and closes August 15. 
A large staff of able teachers has been chosen from 
many faculties. 


The choice of subjects is large: Real Property I, Crim- 
inal Law Administration, Legal Method, Constitutional 
Law, Equity II, Equity ITI, Receiverships, Evidence I, 
Negotiable Instruments, Conflict of Laws, Administra- 
tive Law, Municipal Administration, Legal Clinic, Taxa- 
tion, Tort Problems. 


Individual study in many other a under the su- 
pervision of a member of the staff, will be permitted 
students of high standing. 





For further information address the Secretary 
of the Law School 
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